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CURRENT EVENTS. 











Vacation Views.—These vacation days 
are dull days. The courts are closed and he 
who enters one of the dim, dishevelied 
desolate halls of justice, ‘‘feels like one who 
treads alone, some banquet hall deserted.’’ 
The judges and lawyers have fled for rest 
and recuperation upon the mountain’s brow 
or by the sad sea waves. Only the editor is 
left to hold the fort and he stands to his 
post as firmly as ‘‘the boy upon the burning 
deck.’’ It is said that there is no rest for 
the wicked, nor, strangely enough, is there 
any for the editor. The daily tale of bricks 
must be forthcoming, straw or no straw. 
And in these pipering (hot) days of forensic 
peace his task is doubly difficult. Nothing 
of interest has fallen from the bench since 
the memorable ruling in Ex parte Asher, in 
which the Texas court of appeals overruled 
the Supreme Court of the United States. In 


that case the court was solemnly serious: 
““As weak, as earnest and as gravly out, 
As sober Lanesboro’s dancing with the gout.” 


Nevertheless, ‘‘all the samee,’’ as the 
newspapers say that the Chinese say, the 
ruling was intensely funny. Our exchanges 
are far less interesting than of yore. They 
produce, of course, whatever is current of 
interesting solid law, but of their former 
variety of legal items there is a woful 
deficiency. The English legal journals are 
especially dull. Hardly an item can be 
found which will repay the search. Just 
now they are growling savagely over the fact 
that only one ‘‘vacation judge’’ is sitting in 
all London. That is rather a short judicial 
allowance for a population of four or five 
millions. They got up some time ago a 
spirited controversy among themselves as to 
whether it was larceny or merely trespass to 
take mushrooms spontaneously growing in 
pastures. If this is not a violation of the 
ancient rule of law de minimis, we are no 
judge of small matters. 

On our side of the water there seems to be 
something, especially in criminal law, of a 
reactionary tendency. Every now and then 
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the old curios of the law burst their cerements 
and seek to jostle from their stools the 
modern intruders that have usurped their 
places. A contemporary notes a recent case 
in Philadelphia in which a woman was 
indicted for eaves-dropping. The indictment 
is given in extenso, but unhappily neither 
the verdict nor the judgment. That is what 
we would like to see. Not long ago a man 
was tried for blasphemy in New Jersey, and 
it is said to be within living memory that a 
woman was convicted in Washington City of 
being a common scold. She escaped the 
ducking-stool because the court held that the 
ancient punishment was obsolete, although 
the offense still survives—as indeed it does, 
for to parody a well known couplit: 


‘*Men may come and men may go, 
But scolds scold on forever.” 


We notice in a recent article,! the suggested 
restoration of corporal punishment (the 
whipping post) in case of especial atrocity. 
Since then we have received from a sub- 
scriber a letter ‘‘for the editorial eye only,’’ 
in which our friend indorses our views and 
makes some very judicious suggestions. He 
thinks that wife-beaters might well be 
punished by imprisonment with hard labor, 
the proceeds of which labor should be 
applied to the use of the delinquent’s family. 
He thinks, and we agree with him, that wise 
legislators might devise suitable arrangements 
to effect so desirable an object without 
detriment to public interests. He would 
also apply the same treatment to that class 
of persons who, from idleness, love of beer, 
or general depravity, fail utterly to provide 
for their families. He says: 

“I believe the time will come when public 
sentiment, forced by public necessity, will 
yield some of the sickly sentimentality about 
the personal liberty and personal rights of 
the citizen, and conclude that even the free 
American citizen has no right to starve wife 
and children or to produce paupers to be 
maintained by the public.’’ 

Our friend’s views are certainly somewhat 
advanced but if he errs at all it is in favor of 
the right side. The rights of wife and chil- 
dren to a support out of the income of the 
husband and father are legal vested rights, 
and in cases of divorce and separation courts 
habitually enforce them. If any income is pro- 
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duced there can be no question, but whether 
a law can be framed which will compel every 
man to prgduce such an income as will de- 
cently support his family, and this without 
injustice and oppression in its administra- 
tion, is at least questionable. If such a law 
can be so framed we think it would be clearly 
within the province of State legislatures. 











NOTES OF RECENT DECISIONS. 





ATTORNEY — ConpDITIONAL FrEs — CHam- 
perty.—The Supreme Judicial Court of 
Massachusetts recently decided a case ! which 
may be of some interest to the profession, as 
it relates to the subject of conditional fees. 
The facts were that the plaintiff, an attorney 
at law, contracted with the defendants. who 
were poor, indeed domestic servants, to 
prosecute for them a suit to recover certain 
property in New Hampshire. By the con- 
tract plaintiff was to receive nothing if noth- 
ing was recovered, but liberal fees not ex- 
ceeding fifty per cent. of the amount recov- 
ered if he succeeded. After a defeat in the 
trial court in New Hampshire and an appeal 
the parties quarreled, the defendants em- 
ployed other counsel and finally recovered 
over $9,000. The plaintiff brought this ac- 
tion to recover his fees. The trial court held 
that he could not recover and its judgment 
was reversed by the appellate court. It held 
that, under the contract, if the plaintiff had 
succeeded he would have been entitled to re- 
cover as a debt liberal fees from the defend- 
ants, that this was inconsistent with the idea 
of champerty of which the very essence is a 
division of the thing recovered. It adds 
that it is immaterial that the money to be re- 
covered is the only fund out of which the 
debt could possibly be paid. If there is to 
be a division of the recovery and no personal 
liability is incurred, the case is one of 
champerty.? But where thé compensation is 
not limited to the avails of the suit, although 
they may be pledged as security, the agree- 
ment is not champertous.*® Upon these views 


1 Blaidsdell v. Ahern, 4 N. Eng. Rep. 347, May 7, 
1887. 

2Thurston v. Percival, 1 Pick. 415; Lathrop v. 
Amherst Bank, 9 Met. 489; Ackhert v. Barker, 131 
Mass. 438; Belding v. Smythe, 138 Mass. 550. 

3 Tapley v. Coffin, 12 Gray, 420; Scott v. Harman, 
109 Mass. 236; McPherson v. Cox, 96 U.S. 403; Christy 





and the authorities cited the court reversed 
the judgment and granted a new trial. 

If in the construction of contracts courts 
are to be controlled by the intention and 
meaning of the parties as they appear from 
the contract itself and other competent evi- 
dence in the record, we think this decision 
is manifestly wrong. That it was the inten- 
tion of the parties that the plaintiff should 
be paid out of the money to be recovered, is 
very clear because there was no other fund out 
of which he could possibly be paid, and any 
provision for the personal liability of the de- 
fendants was neither more nore less than an 
evasion of the law prohibiting champerty. 

v. Sawyer, 44 N. H. 298; Anderson v. Redcliffe, E. B. 
& E. 806, 817. 








INSANITY. 





II. 

Delirium Grave. —Delirium Grave is a 
comparatively rare form of derangement 
approximating in many respects to maniacal 
delirium. It has been variously termed, 
typhomania, mania gravis, phrenitis and 
acute delirium. It is preceded and 
undoubtedly caused by profound nervous or 
physical exhaustion and over-strain. Its 
mental symptoms resemble the highest 
degrees of maniacal furor and melancholic 
frenzy, but differ from these states in their 
mode of development, in that the outbreak 
of grave delirium is either sudden or pre- 
ceded by a state of impaired consciousness 
of a kind not found in mania or melancholia 
proper. The ideation of grave delirium is 
much more incoherent than that of frenzy, 
and is usually the expression of an angry 
or frightened state. At the outset the 
patient may still articulate sentences, but his 
speech rapidly deteriorates and he is finally 
unable to pronounce syllables. The patient 
appears to be afflicted with hallucinatory vis- 
ions of the day of judgment; conflagrations ; 
of bloody scenes, or of those connected with 
the exciting cause. There is great restless- 
ness ; sometimes there are rythmical motions ; 
in many cases there is absolute insomnia. 

Chronic Alcoholic Insanity.—Insanity re- 
sulting from alcoholic excesses ordinarily be- 
longs to groups already described. The vari- 
ous states of drunkenness and delirium tre- 
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mens are not ordinarily considered insanity. 
There are also various forms of dementia de- 
pending on organic changes produced by 
alcohol in the brain and its membrances 
which pertain to the group of dementia from 
organic disease. Just as epileptic and hys- 
terieal insanity may develop from the epilep- 
tic or hysterical neurosis, so a special form 
of alcoholic insanity may become engrafted 
on the alcoholic neurosis. It has distinct 
clinical characters and is called ‘‘chronic 
alcoholic insanity.’’ 

On this chronic alcoholic constitution as a 
background, with which most readers are 
sufficiently familiar, is developed the psy- 
chosis of chronic alcoholic insanity. After a 
brief prodromal period marked by congestive 
attacks and headaches, and under the influ- 
ence of frightful hallucinations chiefly of vis- 
ions, the patient becomes the subject of de- 
lusions of persecutions to which are rarely 
added expansive delusions. The persecutory 
delusions of alcoholism relate to the sexual 
organs, sexual relations and to poisons. 
Many inebriates entertain delusions of mar- 
ital infidelity. Delirious exacerbations are 
likely to occur in consequence of the pa- 
tient’s morbid fear. Similar hallucinations 
to those found in acute alcoholic delirium 
may exist; the patient may see snakes, in- 
sects, dead bodies, mocking faces, etc. 
There is quite constantly more or less dis- 
turbance of the memory and occasionally 
there is stupor. The prognosis is very un- 
favorable and there is a clear tendency to 
dementia. 

Chronic Hysterical Insanity.—The forms 
assumed by hysteria are so manifold that 
anything like even a full enumeration of 
them would be impossible; so with chronic 
hysterical insanity. Its symptoms are vari- 
ous. The patients are changeable, emo- 
tional, fretful, careless and superficial in 
their behavior and thoughts; extremely ego- 
tistical and desirous of notoriety or sympa- 
thy, or both. To be the sufferer from an 
equally interesting, rare and hopeless nerv- 
ous disease is the ambition of some. To be 
considered the most abused woman on earth, 
is the ambition of other hysterical patients. 
A patient with this hysterical character may 
develop psychoses quite analogous to those 
found in epileptic and alcoholic patients. 
There may be a transitory hysterical psycho- 





sis manifesting itself in deliria of fear ; so they 
may have maniacal and melancholic states. 
The psychosis in hysteria may be protracted 
in duration as in the alcoholic disorder. 
There is a tendency to simulate a theatrical 
behavior ; there is an intensification of a hys- 
terical character to which is frequently added 
a silly mendacity. 

Epileptic Insanity.—Aside from epileptic 
dementia a mental degeneration, intimately 
dependent on the frequency of the convulsive 
attacks and which may determine stupor, im- 
becility or actual idiocy, according as these 
attacks begin later or earlier in life—aside 
also from those attacks of furious madness 
replacing the convulsive attack and which 
may be regarded as psychical equivalents of 
the convulsions—there are forms of more or 
less protracted insanity following some indi- 
vidual epileptic attack or breaking out in the 
interval, or finally extending over the entire 
interval, which are to be distinguished from 
the above forms. 1 

Acute post-epileptic insanity may take the 
form of simple post-epileptic stupor, which 
may be complicated with dreamy deliria and 
with illusional or hallucinatory confusion or 
verbigeration; or post-epileptic morbid con- 
ditions of fear or fright either simple or 
complicated with delire raissonante or great 
excitement ; or post-epileptic maniacal moria, 
a rare form which closely simulates ordinary 
acute mania. There are also cases of chronic 
protracted epileptic insanity closely related 
to the post-epileptic forms. 

Periodical Insunity.—Periodical insanity is 
characterized by the recurrence of mental 
disorder at more or less regular intervals; 
the attacks being separated by | eriods dur- 
ing which the patient presents a state of ap- 
parent mental soundness. An important 
characteristic of periodicai insanity is the 
similarity of the manifestations of the differ- 
ent attacks with the same patient for long 
periods ; the intervals between these attacks 
are not always entirely lucid but rather sub- 
lucid. It may take the form of periodical 
mania or periodical melancholia. 

Periodical insanity does not always mani- 
fest itself under the guise of a single form of 
derangement. There is a subdivision known 
as ‘‘circular insanity,’’ characterized by the 
alternation of mania and melancholia in reg- 
ular recurring cycles, the order of which 
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varies in different patients; as a rule the 
mania and melancholia correspond t> each 
other in intensity, as generally the shorter 
the cycle the more intense the symptoms and 
the better the prognosis. Circular insanity 
generally begins at or about the age of 
puberty, and like other periodical insanities, 
is more frequent with females than with 
males; is intractable to treatment, and while 
not ordinarily leading to dementia, some 
mental deterioration sooner or later is mani- 
fested. 

State of Arrested Development.—Under 
this head are included the conditions known 
as idiocy, imbecility and cretinism. They 
are usually divided into three grades: A 
subject deprived of all higher mental power 
and who is unable to acquire the simplest ac- 
complishment is termed an idiot. One who 
is capable of acquiring the simplest accom- 
plishment but who is unable to exercise the 
reasoning power beyond the extent to which 
a child is capable, is termed an imbecile. 
Finally, there is a large, class of subjects 
who are defective in judgment and in whom 
this defect is of similar origin to—though not 
as intense—as that of the imbecile and idiot. 
These classes are not separated by any dis- 
tinct margin of demarkation but shade in- 
definitely from one class to the other. 

The mental state of the imbecile has been 
very well expressed by the statement that, 
‘*those mental co-ordinations acquired in the 
course of the higher civilization have not 
been formed in him.’’ While defective as to 
reasoning capacity his emotional state may 
present every analogy in that of healthy per- 
sons or approximate that of other forms of 
insanity. Moral defect isa prominent feature 
of some cases. In Dr. Spitzka’s opinion, 
the term, ‘‘moralinsanity,’’ of authors, should 
be limited to this class of subjects, and a 
much better term to use would, in his opin- 
ion, be ‘‘moral imbecility.’’ 

Paranoia (Monomania).—Monomania as it 
has usually been called, or as Dr. Spitzka 
now terms it—‘‘paranoia,’’ is a chronic form 
of insanity based on an acquired or trans- 
mitted neuro-degenerative taint and mani- 
festing itself in anomalies of the conceptional 
sphere, which, while they do not destructively 
involve the entire mental mechanism, dom- 
inate it. 

The symptoms of psychical paranoia may 





be numerous and varied, or they may be few 
and limited in range. In some patients usu- 
ally encountered without asylums, a single 
imperative conception or impulse or a delu- 
sive suspicion which may never become or- 
ganized into an insane belief, may be the 
sole mental symptom. Delusional mono- 
mania is the most frequent form of 
this disorder; the delusions are alone sufli- 
cient to characterize this disorder and when 
found serve to establish the diagnosis. They 
are the systematized variety. Delusions of 
persecution are the most common ones; hal- , 
lucinations, particularly of hearing, are very 
common. Their beliefs are almost as nu- 
merous as the patient’s, but are all charac- 
terized by the feature—that the occurrences 
in the outer world are anxiously examined by 
the patient with a view of tracing their con- 
nection with himself. Sometimes, as the re- 
sult of inward reflection and reasoning, there 
is a rapid transformation of the delusions of 
persecution into those of aggrandizement. 
The varieties are numerous. (For details see 
treatises upon ‘‘Insanity’’ and ‘Medical 
Jurisprudence.’’ ) 

Simulation of insanity.—Insanity may be 
simulated by ignorant persons or by persons 
who have had more or less opportunity for 
observing or studying the disease. In the 
former case detection is easy ; in the latter it 
is more difficult and there are recorded in- 
stances where competent observers have 
been deceived by simulators. 

A common test with some persons is, that 
the simulator does not repudiate his insanity 
as does the truly insane person; aside from 
the fact that the insane do sometimes recog- 
nize their condition and exceptionally admit 
it, this criterion is at present entirely worth- 
less for the reason that many simulators now 
know that it is by some considered as a test 
and govern their actions accordingly. 

Usually the observer’s attention wili be di- 
rected to the possibility of simulation by 
some inconsistency in the clinical picture 
presented bv the subject. Clearly marked 
cases of different kinds of insanity before 
described, are very diflicult to feign cor- 
rectly in every feature, and the simulator 
through ignorance will not unfrequently con- 
found different types of disease and thus 
disclose the fraud. But there are some ob- 
scure and mixed groups not easily recognized 
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in which a skillful simulator may succeed in 
imposing upon even a competent observer. 

The existence or non-existence of a motive 
for simulation will often throw much light 
upon the subject. The simulator by his 
adyption of the popular idea of insanity, that 
the insane are either raving and incoherent 
at all times and on all ponts, or in a condi- 
tion of fatuity, will thereby frequently reveal 
the fact of simulation. A knowledge of the 
clinical features of the different sorts of in- 
sanity will usually enable one to expose such 
simulation. Asa rule, the simulator in those 
quiet periods of his artificial excitement 
which are the expression of inability to keep 
up the exacting efforts of simulation, does 
not recognize his friend or surroundings or 
recollect anything that occurred about that 
period of time in which he has a motive for 
making people believe he was irresponsible. 
The true maniac, however, will be lucid in 
these very periods and will recollect his 
family and his friends perfectly well; and if 
he has committed a crime, while he may be 
acute enough to desire to conceal his recollec- 
tion of it, he will not if the examination is 
led up to the period of its commission 
gradually, claim to forget real circumstances 
occurring before and after it, as does the 
simulator. It is only in epileptic mania and 
in paretic dementia that such amnesia really 
occurs; but here the physical sign or the 
history or both will afford unmistakable evi- 
dence of these affections if they really exist. 
The simulator will also err generally in allow- 
ing his feigned disorder to explode and to 
recede too rapidly. 

Another characteristic feature with many 
simulators, is the intensfiication of their 
symptoms when under examination. The 
simulator also labors under the mistake that 
the insane do not reason; too great a degree 
of incoherence in a delusion justifies a sus- 
picion of its genuineness. Persons feigning 
a quiet sort of insanity usually attempt to 
imitate dementia. The simulator of imbe- 
cility or dementia either talks more con- 
fusedly than harmonizes with the thread of 
reason he unwarily exhibits, or he talks less 
confusedly than he should in the utter ab- 
sence of a connecting bond in his thoughts ; 
in short, he does not balance the defects in 
ideation and their expressions properly. 

The absence of insomnia and impaired di- 





gestion in the acute psychoses is exceptional 
in real insanity and is, in that respect, a 
ground of suspicion. The simulator’s task is 
rendered difficult whenever he is kept under 
continued observation. The best actor may 
fail to adhere to his assumed character for 
days and nights in succession. 

Dr. Spitzka mentions the following special 
signs as justifying the suspicion of simula- 
tion : 

1. Studious efforts to avoid looking at the 
physician upon his entrance. 

2. Extravagantly absurd answers to sim- 
ple questions. 

3. Taking a long time to answer questions 
and hesitating in answering. 

4. Furtively glancing when he supposes 
himself unwatched to see if anyone is ap- 
proaching to necessitate his being on guard. 

5. A person feigning epileptic and 
somnambulistic states may recollect perfectly 
his feigned acts and expressions and carry 
them into his quasi-lucid period. 

6. Rythmical movements are made by 
certain simulators which may have no 
analogy in insanity or are out of harmony 
with the form of mental disturbance assumed. 

7. Simulators complain much more about 
odd and painful sensations in the head than 
the insane usually do. 

8. A clumsy simulator may say, ‘‘I have 
the delusion that I am lost, etc,’’ or ‘‘I 
have hallucinations of faces, etc.’’ Such a 
person can be readily exposed to be a 
simulator on other grounds, but the features 
here mentioned alone suggest simulation. 
A true lunatic may admit he has delusions 
or hallucinations, especially when examined 
for the purpose of being committed to an 
asylum; but when he does so he affects to 
admit that he imagines those things, but a 
real lunatic never gives them names showing 
that he recognizes their abnormal nature ; he 
is lost; he is pursued by the devil; he hears 
voices and he sees faces. 

9. It is suspicious if insanity appears 
immediately after a crime, or after an arrest 
or sentence where its previous existence can 
be disproved. 

Among devices which may be legitimately 
resorted to to expose simulation, Dr. Spitzka 
mentions the following: 

1. When examining 
speaker remark in an 


the patient let the 
undertone to a by- 
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stander, that if such and such a sign were 
present he would know in which ward to put 
him, or know in which form of insanity to 
classify the subject. 

2. While being examined as to his general 
sensibility, the simulator may believe that 
anaesthesia is a desirable part of the 
clinical picture, he will wince when probed 
with a pin when unexpected, but will remain 
immovable when pricked after being warned. 

3. When a simulator is accused of shamming 
he may either turn away from the examiner 
or suddenly lapse into stupor or undergo 
some other unnatural change of the symptoms. 
A real lunatic will either act as a sane person 
under those circumstances, or as in apathetic 
states, show no change whatever. 

4. A simulator, if transferred from one 
ward to another of an asylum, will imitate 
the ‘different forms of insanity he sees there. 
Imitations may occur in real insanity, but it 
is limited to delusive conceptions which are 
accepted by the weak-minded lunatics from 
more intelligent ones, in what the French 
call folie communique and folie a deux. 

Simulation should not be directly charged 
until all other means have been exhausted. 
Anaesthesia, by the use of ether, may some- 
times be of value; and the application of the 
Faradic wire brush may sometimes expose 
the simulation. It should be remembered in 
this connection that the insane sometimes 
simulate a different form of insanity from 
that which they actually have; this combi- 
nation of real and feigned disease is by no 
means rare. (See Dr. Spitzka’s work and 
an article upon the ‘‘Simulation of Insanity 
by the Insane,’’ by Dr. Kiernan in the 
‘*Alienist and Neurologist,’’ April, 1882.) 

The legal effect of insanity may come 
before courts of law for decisions in a variety 
of cases: 

1. Where insanity is pleaded as a defense 
to an indictment for crime. 

- In civil causes where the insanity is 
alleged to supercede a person in the manage- 
ment of his affairs, or where it is alleged for 
the purpose of avoiding a contract or will. 

3. In either civil or criminal causes when 
it is objected to a witness that he was insane 
at the time of the occurrence of the events of 
which he is to testify, or that he has had an 
attack of insanity between those events and 
the trial, which objection is, by Dr. Ogston, 





said to be valid in Scottish practice, although 
it is not either in England or in this country. 

1. The attempts of the courts to fix upon 
a criterion by which to settle legal responsi- 
bility for crime in cases of alleged insanity, 
have been numerous, but have net thus far 
met with success. By most of the courts, 
the law is still laid down in accordance with 
the doctrine of McNaghten’s case, which will 
be found reported in 10 Clark & Finnelly’s 
Reports of Cases in the House of Lords, p. 
200. In this case, McNaghten was indicted 
for the murder of Drummond by shooting, 
on January 20, 1843, and the verdict was 
not guilty on the ground of insanity. This 
verdict and the question of the nature and 
extent of the unsoundness of mind which 
excuse the commission of the felony of this 
sort, having been made the subject of debate 
in the house of lords, the opinion of the 
judges on the law governing such cases was 
required upon a series of questions, to which 
they answered in substance, that the 
responsibility of a person alleged to be 
insane and who is accused of crime, depends 
upon whether or not the accused at the time 
had sufficient capacity to know the nature 
and quality of the act he was doing, and 
whether what he was doing was right or 
wrong. 

The criterion laid down in this case is, to 
say the least, very unsatisfactory ; although 
without doubt, a person who is, by reason of 
mental disease, unable to comprehend the 
difference between right and wrong in a 
particular instance, ought not to be punished 
as for a crime, the criterion under considera- 
tion is entirely of too limited application, and 
if strictly applied must lead to the convic- 
tion and punishment of many persons clearly 
irresponsible. 

The limited space at our disposal, will not 
permit the full discussion of this important 
subject, the reader is accordingly referred 
to the very ‘clear and conclusive argument 
upon the subject by Dr. Ray in the first 
chapter of his work upon the ‘Medical 
Jurisprudence of Insanity.’’ 

This doctrine has not always been approved 
by legal authors and courts. Upon this 
subject, Mr. Bishop, in his work upon 
Criminal Law, Vol. 1, § 381, says that, 
‘In the criminal law, insanity is any defect, 
weakness or disease of the mind rendering 
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it incapable of entertaining the criminal 
intent, which constitutes one of the elements 
in every crime.”’ 

In the further consideration of the subject 
he observes that, a legal test for insanity has 
never been found because it does not exist; 
that the question whether in a particular 
instance the act alleged to be a crime pro- 
ceeded from a sane or insane mind, is a pure 
question of fact for the jury and not of law 
for the court; as, for example, it is a ques- 
tion of fact for the jury and not of law for 
the court, whether there is such a disease as 
‘‘dipsomania,’’ and whether the act in ques- 
tion was the product of this disease or of a 
sound mind.‘ 

This seems a much more rational method 
of procedure than to attempt to define any 
rigid test. Where each case is determined 
upon its own circumstances by the evidence 
of competent experts before a jury, in the 
same manner as other disputed questions of 
fact are determined, there will be compara- 
tively little danger of going astray, although 
it is possible that there might be improve- 
ments in the method of securing the opinion 
of such experts. 

For the further consideration of this sub- 
ject the reader is referred to the preliminary 
chapter of Ray’s Medical Jurisprudence, and 
to ch. 26, vol. 1, Bishop’s Criminal Law. 

3. The procedure upon inquiries as to the 
idiocy or lunacy of any person having estate, 
real or personal, which is likely to be dissi- 
pated so as to expose himself or family to 
want or suffering, is regulated by statute in 
most of the States. The question in such 
cases as to the inability of a person to man- 
age his affairs on the ground of insanity and 
consequent incapacity, is one of fact to be 
determined by the facts of each particular 
case. The principles here-in-after stated will 
throw some light upon the question of capac- 
ity in such cases. 

It is well settled that insanity may be 
pleaded by an insane person in avoidance of 
his contracts made while insane. The de- 
gree of unsoundness of mind required to in- 
capacitate a person from contracting, may be 
stated to be, such a condition of insanity or 


4 See 1 Bishop’s Criminal Law, § 383; State v. Pike, 
49 N. H. 899; Bradley v. State, 31 Ind. 492; State v. 
Jones, 60 N. H. 369; State v. Jonson, 40 Conn. 186; 
Stevens v. State, 31 Ind. 485; 4 Am. Law Review, 236- 





idiocy as from its character or intensity dis-, 
ables him from understanding the nature and 
effect of his acts and therefore disqualifies 
him from transacting business and managing 
his property. It is well settled that in the 
absence of fraud, imposition or undue influ- 
ence, mere weakness or feebleness of under- 
standing short of this is insufficient. 

One who seeks to set aside a contract upon 
the ground of insanity alone, generally or 
partially must show that it was the offspring 
of mental disease. Thus; monomania, in no 
way connected with the subject of contract, 
will not invalidate it. The unsoundness of 
mind required to vitiate a contract must also 
exist at the time of making such contract. 

The contract of a person non compos men- 
tis is voidable only and not void, and hence 
on his restoration to reason may be ratified 
or avoided by him. After a judicial finding 
of the fact of insanity, however, the deeds 
and other contracts of persons non compos 
mentis are held to be void; though in some 
cases this seems to be the result of statutory 
provisions. The marriage of a person non 
compos mentis is, according to the better 
opinion, void. 

As to the executed contract of insane per- 
sons, the case of Molton v. Camroux,° lays 
down the rule that, where a person appar- 
ently of sound mind and not known to other- 
wise, enters ‘into a contract which is fair and 
bona fide and which is executed and com- 
pleted and the property and subject matter 
of contract cannot be restored so as to put 
the parties in statu quo, such contract cannot 
afterwards be set aside either by the alleged 
lunatic or those who represent him. 
The rule of this case has been adopted in 
New Hampshire, lowa, New York, Pennsyl- 
vania, New Jersey, South Carolina, Indiana 
and perhaps other States; and on principles 
of public policy, must ultimately prevail ev- 
erywhere. 

Although a lunatic has not a general capac- 
ity to enter into contracts, it is well settled 
that he may bind himself by implied con- 
tracts for necessaries suitable to his condition 
in life. It is well settled, also, that idiocy or 
lunacy is no defense to an action for a tort, 
that is a wrong not connected with contract. 

A contract entered into by a lunatic dur- 


54 Exchequer Reports, p. 17; Ewell’s Lead. Cas. 
p. 614. 
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ing a lucid interval will also bindhim. By 
‘the term ‘‘lucid interval’’ is to be under- 
stood a condition in which there is a cessa- 
tion of the symptoms of mental aberration 
and a restoration to reason occurring between 
two paroxisms of insanity; such a total ces- 
sation of the symptoms of mental aberration 
and such a complete restoration to reason, 
according to Dr. Hammond, probably does 
not exist except in recurrent and epileptic 
forms of insanity and in certain varieties of 
monomania and of morbid impluse. He well 
states that the idea of a lucid interval being a 
temporary cure, is now confined to the writ- 
ings of those whose notions of the disease 
have been derived from books rather than 
the wards of hospitals. Like most other 
diseases insanity is subject to remissions 
more or less complete, and,there is no more 
propriety in regarding them as_ recoveries 
than there would be in considering the inter- 
val between the paroxisms of the quotidian 
fever as a temporary recovery. 

Contracts or other legal documents ex- 
ecuted in alleged lucid intervals should 
therefore be closely scrutinized and looked 
upon with: some degree of suspicion; but 
where capacity to contract is clearly shown 
to exist, the contract or other act must be 
sustained. 

General insanity being established, the 
proof is thrown upon the party alleging a 
lucid interval and must establish beyond a 
mere cessation of the violent symptoms a 
restoration of mind sufficient to enable the 
party soundly to judge of the act. Where a 
disease ultimately affecting the mind is in- 
sidious and slow in its development and 
there is ground for suspicion that previous to 
the factum apprehensions were entertained 
of the possible approach of mental derange- 
ment, there should be a careful scrutiny of 
an act performed shortly before the accession 
of undoubted symptoms in order to see 
whether it was a rational and natural act 
conformable with the views and wishes of 
the party when in a state of health. 

As to the degree of mental capacity requi- 
site to make a valid will, Judge Redfield 
states that, a lower degree of intellect is 
requisite to make a valid will than to make a 
valid contract, but in the former case some- 
thing more is required than mere passive 
memory. ‘There must be sufficient active 





memory to collect and retain the elements of 
the business to be performed for a sufficient 
time to perceive their obvious relations to 
each other. The testator must have a sound 
mind and disposing memory ; in other words, 
he ought to be capable of making his will 
with an understanding of the nature of the 
business in which he is engaged and the ele- 
ments of which the will is composed, recol- 
lection of the property of which he means to 
dispose, of the persons who are the objects 
of his bounty, and the manner in which it is 
to be distributed among them. 

A morbid delusion is good in defeasance 
of a will founded immediately in or upon 
such delusion. This was settled by the cele- 
brated case of Dew v. Clarke, decided by 
Sir John Nichol in the Prerogative Court of 
Canterbury in 1826. In this case, Sir John 
Nichol stated his opinion that, the ‘true 
criterion of the absence or presence of in- 
sanity is the absence or presence of delusion. 
This, however, cannot at the present time be 
regarded as the law. If a delusion exists, it 
is, of course, clearly evidence of insanity ; 
but its absence is, as we have already seen, 
by no means proof or even evidence of the 
sane condition. 

Deaf and Dumb Persons.—Deaf and dumb 
persons, although formerly in presumption 
of law-idiots, are no longer so considered, 
and it may perhaps, now be said, that there 
is in the United States at least, as to them 
no presumption of a defective misunder- 
standing. In order, however, to ensure pro- 
tection and prevent fraud, proof would 
probably be required that such a person was 
capable of comprehending what he was about 
in executing any instrument. 

Where a person presented as a witness is 
of unsound mind to such an extent as to be 
incapable of comprehending the nature and 
obligation of an oath, or the nature and rela- 
tions of the subject-matter about which he is 
to testify, itis very clear that he is not a 
competent witness. A person to some 
extent insane but not wholly devoid of reason, 
may, however, be permitted to testify if the 
court is satisfied that he possesses sufficient 
capacity to comprehend the fact, to under- 
stand the nature of an oath and to communi- 
cate his testimony. Where such testimony 


has been received, evidence that the witness 
has been of unsound mind and memory is 
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admissible to affect the credibility of his 
testimony; whether he has sufficient under- 
standing must be decided by the court upon 
examination of the proposed witness himself 
and other witnesses who can speak as to the 


nature and extent of the insanity in question. | 


Where the witness at the time of the trial is 
of sound mind and memory, but the evidence 
shows that his intellect was to a greater or 
less degree impaired at the time of the trans- 
action as to which he testifies, he is a compe- 
tent witness but the question of his credi- 
bility is for the jury. 

See this whole subject considered at length 
in XVI Western Jurist, p. 122. 

M. D. Ewe Lt. 





EQUITY—MARSHALLING SECURITIES—MORT- 
GAGE—LIEN—PRIORITIES. 





GILLIAM V. McCORMACK. 





Supreme Court of Tennessee, March 10, 1887. 


1. Marshalling Securities — Mortgage Creditors.— 
Where A had a first mortgage on lots one, two and 
three, and a second mortgage on lots one and two, 
and B had a third mortgage on lot two, and C had a 
fourth mortgage on lots one and two, and D had a fifth 
mortgage on lot three, and E had a sixth mortgage on 
lots one and two: Held, that the securities should be 
marshalled as follows:, 1. The costs and taxes should 
be paid pro rata out of the three lots. 2. That the 
fifth mortgage should be first paid in full. 3. That 
the first mortgage be next paid infull. 4. That the 
second mortgage be next paid in full. 5. That the 
third mortgage take the balance left in lot two (being 
only payment in part). 6. That the fourth mortgage 
be paid in full. 7. That the sixth mortgage take what 
is left. 


2. Lien—Notice—Registry Laws.—The rule that the 
right of marshalling cannot be disturbed by a subse- 
quent act of the mortgagor is a lien of which a subse- 
quent mortgagee would have no notice by record or 
otherwise. It would be clearly in antagonism to our 
registry laws. 


LuRTON, J., delivered the opinion of the court: 

The report of the commission of referees con- 
tains a full statement of the facts. The reasoning 
as well as the conclusion of Judge Caldwell, who 
prepared that report, being altogether satisfac- 
tory, is adopted and made a part of the opinion. 
It is as follows: 

**REPORT. 

‘These bills were brought to compel an appli- 
cation of the equitable doctrine of marshalling 
securities. The defendant, M. McCormack, owned 
three lots of ground, A, B and C, in the city of 
Nashville, which he mortgaged to various cred- 
itors, as follows: (1) A, B and C to McFarland, 
May 31, 1877, to secure $1,000; (2) Aand Bto 





McFarland, June 26, 1877, to secure $6,996.55; 
(3) B to James McCormack, June 8, 1878, to se- 
cure $4,075; (4) A and B to Jane Gilliam, July 
31, 1878, to secure $1,500; (5) C to Merritt & 
Ranaldson, November 20, 1878, to secure $1,671.- 
66; (6) A and B to Annie Lawrence, January 28, 
1879, to secure $1,160. There were other mort- 
gages, which need not be mentioned. 

‘*All the necessary parties were brought before 
the court, and the three lots were sold under de- 
cree, and reports of sale confirmed. The amount 
realized for A was $8,660; for B $6,500; and for 
C, $3,125. The total being less than the aggre- 
gate of the secured debts, a loss must fall on some 
creditor; hence this contention. The chancellor 
decreed that the costs and taxes accrued be paid 
pro rata out of the funds realized from the three 
lots respectively ; and, further, (1) that the whole 
debt of Merritt & Ranaldson be paid out of the 
net proceeds of lot C; (2) that the balance of 
such proceeds be applied in satisfaction of 
McFarland’s debt secured by mortgage on A, B 
and C; (3) that the residue of the latter debt, and 
the other debt of McFarland, be paid pro rata out 
of the net proceeds of A and B; (4) that the bal- 
ance of the net proceeds of B shall be applied to 
the debt of James McCormack; (5) that the bal- 
ance of the net proceeds of A be used, first, in 
payment of Jane Gilliam’s debt, and then in pay- 
ment of that of Annie Lawrence. The division 
of the funds paid all the debts mentioned in full, 
except those of Annie Lawrence and James 
McCormack. The latter only has appealed, and 
by his’ counsel insists upon a different distribu- 
tion. 

“Tt has been seen that.McFarland and James 
McCormack have the three oldest mortgages; 
and, when the case is considered with reference 
to them alone, there is no difficulty. McFarland 
has a lien on these funds for another debt, while 
McCormack has a lien on only one of the funds 
for his debt. The three funds are ample to pay 
the three debts. Then, as between these cred- 
itors, it is but a plain case for the application of 
the familiar doctrine of marshalling securities. 
McFarland must first exhaust the two funds upon 
which he alone has alien, and leave the third 
fund, on which thev both have liens, for McCor- 
mack. Story, Eq. Jur. § 633; Jones, Mortg. §§ 
728, 875, 1628, 1629. The same may be said in 
favor of any other creditor, as between him or 
her and McFarland; but the case is not so simple 
as that. The lien rights and equities of each and 
all must be considered at the same time. McFar- 
land must be preferred over all the others, be- 
cause he has prior liens. The real contention is 
between the other creditors; mainly between 
McCormack on the one hand, and Merritt & 
Ranaldson on the other. How does the case stand 
as to them? McCormack’s mortgage is on lot B 
alone; that of Merritt & Ranaldson is on lot C 
alone; so that each has alien on a single fund, 
and on that fund the other has no lien. The two 
funds are distinct. Neither of the two creditors 
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has a lien on two funds; neither of them has two 
securities. For these reasons it is manifest that 
the doctrine under consideration has no possible 
application, as between McCormack and Merritt 
& Ranaldson, unless McFarland’s lien on the two 
funds give it application. McCormack, from the 
date of his mortgage, had a right to compel 
McFarland to exhaust both A and C before sub- 
jecting B; that is, he had an equity against 
McFarland, but no interest in or lien upon A and 
C. While this equity existed, and before any 
steps were taken to enforce it, Merritt & Ranald- 
son acquired a lien by mortgage, which is superior 
to the equity against McFarland, and as a conse- 
quence the right of Merritt & Ranaldson to satis- 
faction of the debt out of the proceeds of C is 
necessarily stronger than the right of McCormack 
to force McFarland to take the fund as a payment 
on the latter’s debt. The lien of a mortgage of 
land is superior to the equity of the mortgagor’s 
vendor for purchase money. For the greater rea- 
son is the lien of a mortgagee superior to the 
mere equity of a third person to compel another 
to take the mortgaged land by way of marshalling 
securities. Therefore the contention of McCor- 
mack that McFarland should first take the pro- 
ceeds of C cannot be maintained. This case can- 
not be properly decided alone on the doctrine in- 
voked. 

‘Our solution of the case is this: The three 
funds should severally pay their proportionate 
part of McFarland’s debt secured by mortgage on 
A,BandC. Then the remaining proceeds of A 
and B should proportionately pay the other debt 
of McFarland secured by mortgage on A and B. 
From the residue of the three funds payment 
should be made as follows: McCormack should 
receive the residue of the proceeds of B, on which 
he had a mortgage. Merritt & Ranaldson should 
be paid out of the residue of the proceeds of C, 
on which they had a mortgage. Jane Gilliam 
should receive payment out of the residue of the 
proceeds of A, and the balance of that fund 
should be paid to Annie Lawrence; the two ladies 
having successive mortgages on A. They like- 
wise had mortgages on B at the same time, but 
B’s proceeds are previously exhausted by McCor- 
mack, a prior mortgagor. Such an order of dis- 
tribution will give every mortgage creditor the 
benefit of his or her security according to priority 
in time, which is eminently just and equitable to 
all. 

“The result of the chancellor’s decree is sub- 
stantially the same as we have indicated. The 
first debt of McFarland being small, that part of 
it chargeable upon the proceeds of C, by the rule 
of proporticn we have stated, would leave more 
than enough of that particular fund to pay Merritt 
& Ranaldson. It being evident, then, that they 
should receive full payment, the chancellor di- 
rected, in the first instance, that their debt be 
paid. That being done, the whole residue of the 
proceeds of C (and not simply its proportionate 
part) was first applied to McFarland’s first debt— 





that secured by A, Band C. To this extent the 
securities were marshalled in favor of the subse- 
quent incumbrances of A and B, and McCormack 
got the benefit of it. 

“Our view as to the rule that should govern 
such a case is sustained by Green v. Ramage, 18 
Ohio, 428. The case of Conrad v. Harrison, 3 
Leigh, 546, seems to be an authorty in conflict. 
Nevertheless we have not a doubt as to the cor- 
rectness of our conclusions. 

“The decree of the chancellor should be 
affirmed, at the cost of appellant. 

‘*Kakin and Tinnon, RR., concur.”’ 

In support of the conclusion contained in the 
report in favor of the pro rata payment of the 
several mortgages in the order of priority out of 
the proceeds of the parcels covered by each mort- 
gage, we add certain suggestions which occur as 
additional reasons for declining to marshal these 
securities to the prejudice of the second mortgage 
on lot C, and of the third and forth mortgages on 
lot A. The equitable doctrine of marshalling se- 
curities is a pure equity, and in nowise depends 
upon contract. The whole principle, as stated by 
Prof. Pomeroy, is this: ‘That a person having 
two funds to satisfy his demands shall not, by his 
election, disappoint a party having but one fund. 
The general rule is that if one creditor, by virtue 
of a lien or interest, can resort to two funds, and 
another to one of them only—as, for example, 
where a mortgagee holds a prior mortgage on 
two parcels of land, and a subsequent mortgage 
on but one of the parcels is given to another—the 
former must seek satisfaction out of that fund 
which the latter cannot touch.’’ Pom. Eq. Jur. § 
1414. . 

Now, if in this case there were but two mort- 
gages—one on the three lots, and the other on 
only one—the equity of marshalling would be ap- 
plied, and the dominant creditor, having a mort- 
gage on all three of the lots, would be required to 
first exhaust the two lots, upon which the second 
mortgagee could not proceed. So, if there were 
but three mortgages, the first being on lots A, B 
and C, the second, as in the case here, on lots A 
and B alone, and the third, as is likewise the fact, 
upon lot B alone, the securities would be so mar- 
shalled as to require the senior mortgagee to first 
exhaust lot C, upon which he alone could go, and 
thus leave lots A and B to be subjected by the two 
second mortgagees. Indeed, there would be no 
trouble in going further, and, in behalf of the 
third mortgage, which rests upon lot B only, the 
two prior mortgagees might well be required to 
first subject lot A, upon which they alone could 
go. But this is not the situation of these securities 
at the time that the equity of marshalling is in- 
voked. Before the third mortgagee had success~ 
fully invoked the marshalling in his favor, which 
we have shown could have been granted without 
prejudice to the rights and equities of any one, a 
fourth mortgage is executed, which is placed 
upon lots A and B, and a fifth is placed upon lot 
C. Now, when the third mortgagee asks to have 
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the first mortgagee forced to subject lot C to his 
debt, the demand is resisted by the fifth mort- 
gagee, who says: “This is to my prejudice. 
There was upon lot C, upon which alone I have a 
mortgage, but one mortgage senior to mine, and 
that ought to be satisfied pro rata out of the three 
lots upon which it rests, that my security may 
bear only its proportionate part of the prior bur- 
den. The situation has, therefore, changed from 
what it was when the third mortgage was exe- 
ecuted upon lot B alone.” 

The contention of the learned counsel repre- 
senting this third mortgage is that the common 
debtor could not, by the execution of another 
mortgage upon lot C, cut off or deprive the third 
mortgagee of the right he had, or, rather, might 
have had, if the doctrine ef marshalling had been 
invoked at the time the third mortgage was made, 
or at any time before another mortgage was 
placed on lot C. The proposition contended for 
would amount to this: that if, at any time, the sit- 
uation of several subsequent mortgagees is such 
that, as between themselves, such a marshalling of 
securities could have been invoked by proper ap- 
plication to a court of equity as would result in 
the satisfaction of the senior mortgagees out of a 
fund which the junior mortgagee could not 
reach, whereby the fund upon which he could 
only go should be left for his satisfaction, that 
this inchoate equity cannot be disturbed, dis- 
placed, or defeated by any subsequent alienation 
or mortgage by the common debtor or mort- 
gagor. This rule, if admitted, would result in 
elevating an inchoate equity to marshal assets or 
securities to the high plane of a lien. Yet it 
would be an incumbrance or lien of which a sub- 
sequent mortgagee would have no notice by 
record or otherwise. It would clearly be in an- 
tagonism to our registry laws. This equity to 
have securities marshalled, if it can be called an 
equity until actually invoked, cannot be of a 
higher order than the equity of the vendor. Yet 
the latter is defeated, according to our decisions, 
by alienation of the lands to a purchaser, to a 
mortgagee, and even to a trustee under an assign- 
ment to pay debts, before the actual filing of a bill 
to enforce the equity. A marked distinction ex- 
ists between the cases holding lands sold subject 
to the lien of a vendor, or that of a mortgage or 
judgment liable for the discharge of such lien in 
the inverse order of alienation. In all such cases 
the parcels were all actually bound by a lien or 
incumbrance, of which the alienees had notice, 
either actual or constructive, and not by a mere 
equity, such as that to have a marshalling of 
assets. 

It follows, therefore, from this view of the 
question, that the equity to marshal assets is not 
one which fastens itself upon the situation at the 
time the successive securities are taken, but, on 
the contrary, is one to be determined at the time 
the marshalling is invoked. The equity can only 
become a fixed right by taking proper steps to 
have it enforced, and, until this is done, it is sub- 





ject to displacement and defeat by subsequently 
acquired liens upon the funds. The qualification 
upon the doctrine of marshalling, that marshalling 
will not be permitted to the prejudice of third 
persons, whether wholly or only partially de- 
pendent upon this principle, is one well settled, 
and operates to defeat the contention of appel- 
lant. Upon these two grounds the case of Green 
v. Ramage, 18 Ohio, 428, rests. That case was 
this: W had alien on lots 14 and 39, and Gon 
14, and H on 39, in this order of date; G contend- 
ing (just as does the third mortgagee in this case) 
that, as he had the right, before H took his second 
mortgage on 39, as between himself and W, to 
throw W on 39 first, therefore this right fastened 
itself into the situation so as to tarn H’s second 
mortgage on 39, when taken, into virtually a 
third mortgage. The court, after conceding that 
if there was nobody to be considered but W with 
two funds, and G with only one of them, W would 
have to exhaust his exclusive fund before touch- 
ing the common fund, added: ‘In this case, 
however, there are three parties interested. If G 
compel W to exhaust -lot 39 before he comes on 
lot 14, then G will have the benefit of the fund 
arising from lot 39, although he took no security 
on it. But H, by this arrangement, will be de- 
prived entirely of this security on 39, although he 
took a mortgage on it. We think the rule cannot 
be applied in a case of this kind. The principle 
is one established for the purpose of securing to 
parties the rights to which, upon the principles 
of natural equity, they are entitled. To deprive 
H in this manner of his security would be mani- 
festly unjust.’’ 


So, in the case of Leib v. Stribling, 51 Md. 285, 
S mortgaged to V five lots. Afterwards four of 
these lots became incumbered with a mechanic’s 
lien, and the fifth lot by a second mortgage to C. 
The contention was that S should first exhaust the 
fifth lot, upon which C had his mortgage, so as to 
disincumber the four lots upon which the me- 
chanic’s lien was an incumbrance second to that 
of S. This was refused, upon the ground that the 
assets would not be marshalled to the preju- 
dice of C, who had notice of the equity of the 
complainant. 


In the case of Marr v. Lewis, 31 Ark. 203, the 
facts were that A held a mortgage upon two tracts 
of land. B also held a mortgage on one of them. 
In a proceeding to foreclose, B sought to compel 
him to exhaust the tract not embraced in his 
mortgage first. The widow of the mortgagor, 
who was also a party, claimed a homestead in the 
latter tract. Held that, by reason of the widow’s 
equity, the securities should not be marshalled. 
The rule, as laid down by the court in that case, 
was this: ‘‘When one creditor has a security upon 
two funds, another having a security on one of 
them may, if necessary to the protection of his 
security, compel the other to resort to the fund 
not embraced in it, if it can be done without preju- 
dice to the other creditor, or injustice to the com- 
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mon debtor or third persons having interest in 
the fund.”’ 

In the case of McArthur v. Martin, 23 Minn. 75, 
the court said: ‘‘Where A holds a security upon 
two tracts of lands, one of which is a homestead, 
and B holds a security only upon one not a home- 
stead, A will not be compelled to exhaust the 
homestead tract first in order to leave the other 
tract for B.” 

The English editors of White & Tudor’s Lead- 
ing Cases in Equity, (4th Amer. ed.) vol. 2, pt. 1, 
252, say: ‘‘Marshalling is not enforced to the 
prejudice of third persons. ‘bus, in Averall v. 
Wade, Lloyd & G. t. Sugden, 252, where a person 
being seized of several estates, and indebted by 
judgments, settled one of the estates for a valua- 
ble consideration, with covenant against invum- 
brances, and subsequently acknowledged other 
judgments, it was contended by the subsequent 
judgment creditors that, as they only affected the 
unsettled estates, on the principle in Aldrich v. 
Cooper, 8 Ves. 382, as they had only one fund, 
they had a right to cumpel the prior judgment 
creditors, who had two funds—the settled and 
unsettled estates—to resort to the settled estates ; 
or, at any rate, that the settled estates ought to 
contribute to the payment of the prior judgments. 
Lord Chancellor Sugden, however, held that the 
subsequent judgment creditors had no equity to 
compel the prior judgment creditors to resort to 
the settled estates. On the contrary, that the 
prior judgiment should be thrown altogether on 
the unsettled estates, and that the subsequert 
judgment creditors had no right to make the set- 
tled estate contribute; observing, after a close ex- 
amination of Aldrich v. Cooper, that, upon the 
whole of the case, you will find Lord Eldon, in 
the application of the principle, ‘carefully avoids 
dealing with the rights of third persons.’ Soin 
Barnes v. Racster, 1 Younge & C. Ch. 401 (a case 
almost identical with the one under ccnsidera- 
tion), Racster being seized of Foxhall coppice, 
and a piece of land marked in a plan of the estate 
as No. 32, mortgaged, in 1792, Foxhall to Barnes; 
in 1795, Foxhall to Hartwright; in 1800, Foxhall 
and No. 32 to Barnes; and, in 1804, Foxhall and 
No. 32 to Williams. The subsequent incum- 
brancers took with notice. It was held by Sir 
Knight Bruce, V. C., that the court ought not, as 
against Williams, to marshal the securities. His 
honor said that, cireumstanced as the case was, 
Hartwright and Williams stood, with regard to 
the matter in dispute, on an equal footing ;~that 
Barnes ought to be paid out of the respective pro- 
ceeds of No. 32 and Foxhall, pari passu and rate- 
ably, according to their amounts; that the residue 
of the proceeds of Foxhall ought to be applied 
towards paying Hartwright; and that the residue 
of the proceeds of No. 32 ought to be applied 
towards paying Williams,—a conclusion, as he 
considered, entirely in accordance with the prin- 
ciples on which Lanoy v. Duchess of Athol, 2 
Atk. 446; Aldrich v. Cooper, and Averall v. 
Wade were decided.” 








These cases, and the sound equity upon which 
they are manifestly founded, sustain the proposi- 
tion that marshalling is a pure equity, and does 
not at all rest upon contract, and will not be en- 
forced to the prejudice of either the dominant 
creditor, or third persons, or even so as to do an 
injustice to the debtor. We are not disposed to 
extend the doctrine so as to affect the equities or 
legal rights of third persons. The case in 3 
Leigh, 546, so far as we have been able to dis- 
cover, stands alone. It is not supported by au- 
thority, and we are not content with its reason- 
ing. ‘The other cases relied upon by counsel for 
appellant all seem to be cases of sale of lands act- 
ually incumbered by an express lien, and are not 
in conflict with the views expressed to us. 


Nore.—The decision in this case seems to be 
against the weight of authority. 

Marshalling—Species—De/initions.—There are two 
species of marshalling, viz: marshalling of assets and 
marshalling of securities. 

Marshalling of assets is an equitable proceeding for 
the purpose of arranging the assets equitably for the 
payment of debts, so that all the creditors may receive 
their due proportions of the assets, notwithstanding 
the fact that some of them have claims to prior satis- 
faction out of a part of the assets. 

Marshalling of securities is an equitable proceeding 
in which subsequent incumbrancers on certain 
securities may compel prior incumbrancers, whenever 
it will not trench upon their rights, to have the 
securities subjected to the payment of claims in the 
order which will be least prejudicial to the rights of 
the subsequent incumbrancers.! 

Illustration—Reason —Maxims.—If X gives A a first 
mortgage on lots 1 and 2, and afterwards give B a 
second mortgage on lot 2, then B will have a right to 
compel A to obtain satisfaction out of lot 1, provided 
A can do so without any prejudice to hisrights. This 
course will nut be unjust to A, and at the same time 
it will enable B to secure his rights also. Any one can 
see that in justice no man should be permitted to 
rashly or wantonly exercise his rights to the prejudice 
of another. The maxim of the law, Sic utere tuo ut 
non alienum loedas, is applicable here. So, likewise, 
is the christian maxim, ‘“‘Do unto others as ye would 
that they should do unto you.” The principle of 
marshalling is also founded on another maxim, viz: 
Quia prier est in tempore, prior est in jure. Under 
many circumstances, when in other respects the 
equities of the parties interested are equal, the law 
will favor him who is first in time and in equity, when 
the legal estate is outstanding, precedency in time 
will decide the order in which equitable incumbrances 
are to be paid.? 

Source of the Rule.—The method of marshalling is 
undoubtedly derived from the practice of subrogation 
in the Roman law. Thus, where A has a lien on two 
funds and B has a lien on only one of them, if A 
should exhaust, in the first place, the fund on which 
B has a lien, then B would be subrogated to the other 
fund. This practice iscommon toboth systems. And 
on the same principle one who has aiien on only one 
fund may compel a prior creditor who has a lien on 
two funds to resort to the fund which is not covered 


1 Burril’s Law Dict., tit. Marshalling. 
2 Story’s Eq. Jur. §§ 63, 633, 
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by the lien of the party who has only one fund to 
resort to.3 

Governng Principle.—But, of course, the rights of 
the senior creditor are superior to those of the junior 
creditor, and before favoring the junior creditor, 
equity will protect the rights of the senior creditor 
and will permit nothing to be done which will in the 
least sacrifice his rights to be paid in full. And if 
there are any doubts as to his getting his pay, equity 
will not compel him to run any risk in the matter, but 
it will ascertain that he can be completely satisfied, 
before it will undertake to give relief to the junior 
creditor.4 

Same Principle Applied Where a Mortgagor has 
Sold the Property in Different Parceis.—it is upon 
the same principle, that a creditor having a mortgage 
upon real estate, part of which has been subsequently 
sold by the mortgagor, may be required to first sell 
the portion which remains in the hands of the mort- 
gagor. And ifthe mortgagor has conveyed at different 
times parcels of the property, then the mortgagee will 
be compelled to séll the parcels in the inverse order of 
their alienation.s As between the mortgagee and a 
grantee, the former has a lien on two funds, and may, 
therefore, be compelled to proceed first against the 
fund on which the grantee has no claim. As between 
a grantee and the mortgagor, any residue of the prop- 
erty in the hands of the mortgagor must be applied to 
the payment of the mortgage.® So, too, where a party 
has given a mortgage on several lots and has subse- 
quently sold his equities of redemption to different 
parties at different times, the mortgagee must sell the 
property inversely as it was alienated; or, in other 
words, the property which was conveyed last must be 
exhausted first, before prior alienated property can 
be reached.’ This principle has been applied under 
many circumstances. 

Same Principle Applied to Prevent Waste.—It was 
held in a New York case that, under the same 
principle, a grantee of land which had been previously 
mortgaged together with other land, had an interest 
in having the other land maintained in a condition to 
bear the whole burden of the mortgage, and that he 
might file a bill against the vendor and those claiming 
under him to prevent his rights being impaired by the 
commission of waste.? Likewise, where a prior pur- 
chaser failed to have his deed recorded. 


8 Bouv. Law Dict., tit. Subrogation. 

4 Evertson v. Booth, 19 Johns. 484. 

5 Burger v. Grief, 55 Md. 518; Fassett v. Mulock,5 Col. 
466; Mevy’s Appeal, 4 Barr, 80; Paxton v. Harrier, 1 
Jones, 312; Pallen v. Agricultural Bank, 1 Freeman, 419; 
Thompson v. Murray, 2 Hill Ch. 204, 218; Stoney v. 
Schultz, 1 7d. 465,500; Bank v. Howard, 1 Strobh Eq. 
173; Wright v. Atkinson, 3 Sneed, 585; Conrad v. Har- 
rison, 3 Leigh, 532; Bank v. Dundas, 11 Ala. 661, 668; 
Cummings v. Cummings, 8 Kelly, 460; Blair v. Ward, 2 
Stock. Ch. 119; Commercial Bank v. Western Reserve 
Bank, 11 Ohio, 444, Shannon v. Marselis, Saxton, 414; 
Holden vy. Pike, 24 Me. 487; Cushing v. Ayer, 25 Id. 383; 
Shepard v. Ames, 32 Jd. 68; Allen v. Clark, 17 Pick. 47; 
Chase v. Woodbury, 6 Cush. 143; Gill v. Lyon,1 Johns. 
Ch. 447; Root v. Collins, 34 Vt. 173; Day v. Patterson, 18 
Ind. 114; New York & Jersey, etc. Co. v. Associates of 
the Jersey Co., Hopkins’ Ch. 460; Cowes v. Dickenson, 5 
Johns. Ch, 235; 8s. c.,9 Cow. 408; James v. Hubbard, 1 
Paige, 228; Reynolds v. Tooker, 18 Wend. 591. 

6 Fassett v. Mulock, 5 Col. 466. 

7 State v. Titus, 17 Wis. 241; Bernhardt v. Lymburner, 
85 N. Y. 172. 

8Ireland v. Woolman, 15 Mich. 253; Crafts v. Aspin- 
wall, 2.N. Y, 289; Orvis v. Powell, 98 U. 8. 176; George v. 
Kent, 7 Allen, 16. 

9 Johnson v. White, 11 Barb. 194. 





In a Massachusetts case, it was held that, as between 
equal equities, the first must prevail, a purchaser of 
one of two parcels of land, which were bound by a 
common mortgage, who failed to put his conveyance 
on record, lost his right of priority over a subsequent 
grantee of the other parcel who recorded his deed 
first, and that the land of the latter was entitled to 
exoneration at the expense of the land conveyed to 
the prior grantee.10 

The Vendor Cannot Defeat the Right.—In a New 
York case, where a mortgagor sold a part of the mort- 
gaged premises to the defendant, and the remainder 
was afterwards purchased by the plaintiff at a sale 
under a judgment obtained against the vendor after 
his sale to the defendant, it was held that, as the 
vendor could not have claimed contribution of his 
vendee, to help pay the vendor’s mortgage, so no 
such claim could grow out of his sale to the purchaser; 
or, in other words, the purchaser could not stand ina 
better position than the party did whose title he had 
purchased. 

It was thus decided on the plain principle that, as 
the right existed before alienation, rights between 
original parties to a transaction cannot be defeated 
by the mere intervention of a stanger.. And in a 
subsequent New York case this principle was upheld. 

“The principles of equity,” said the distinguished 
chancellor in his able opinion, “are clearly laid down 
in Sir William Herbert’s Case (3 Coke, IIb.) where it 
was resolved, that if A be seized of three acres, and 
acknowledge a recognizance or statute, and enfeoff B 
of one acre, C of another, and the third descends to 
his heir, and if execution be sued out against the 
heir, he shall not have contribution against the pur- 
chasers, for the heir sits in the seat of his ancestor.” 
* * * “Tt cannot be in the power of the debtor, by 
the act of assigning or selling his remaining land, to 
throw the judgment or a rateable part of it back on 
Av? 

Marshalling of Successive Mortgages .—Having seen 
that the rule that, where different portions of mort- 
gaged property have been successively alienated, they 
are, on the foreclosure of the mortgage, subject to sale 
in the inverse order of alienation, we shall now see, 
that where the property is successively mortgaged 
instead of sold, that a similar rule is applied. It 
would seem that the reason why the principle of 
marshalling is applied to successive mortgages as well 
as to alienations, is because a mortgage may be re- 
garded for this purpose as a sale pro tanto. 

In a Virginia “ase, the court said: ‘“The rule applies 
with the same force to successive mortgages as to 
successive grants or purchases. Schryver vy. Teller, 9 
Paige, 173; The N. Y. Life Ins. Co. vy. Milnor, 1 Barb. 
Ch. 353; Messervey v. Barelli,2 Hill Ch.567. Because 
a mortgage of land, bound by the lien of a prior judg- 
ment, entitles the mortgagee to have the whole in- 
terest of the mortgagor or appropriated to the mort- 
gage, save what may be necessary for the payment of 
the judgment; and the right thus created, obviously 
cannot be divested by the execution of a subsequent 
mortgage.” 3 Andina New Jersey case, it was held 
that, where the holder of a first mortgage has received 
ample collateral security for its payment, he cannot 
defeat the equitable right of the holder of a second 
mortgage to have the first mortgagee resort to the col- 


10 Chase v. Woodbury, 6 Cush. 143. 
11 Gill v. Lyon, 1 Johns. Ch, 447. 

12 Clowes v. Dickenson, 5 Johns, 235. 
18 Conrad v. Harrison, 3 Leigh, 582. 
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lateral security by assigning the first mortgage to a 
party who had notice of the second mortgage.4 

A similar rule has been applied in the matter of 
homestead rights, as where a mortgage was given on 
two lots and afterward a second mortgage was given 
on one of them, and subsequently a homestead right 
was declared on the other, it was held that the second 
mortgagee had a right to compel the first mortgagee 
to resort in the first place to the lot on which a home- 
stead right had been declared.’ In Illinois it has 
been held that the rights of conflicting mortgagees 
will be determined by the state of facts at the time 
when their respective claims originated; and in 
Kentucky it was held that the eldest equity must 
prevail.!’ 

In a Pennsylvania case, where two lots were subject 
to the lien of a judgment, and there was a subsequent 
mortgage on lot one, and afterwards there was a 
junior judgment, which was a lien on both lots, it was 
held that, as between the mortgagee and the second 
judgment creditor, the lien of the former extended 
equitably to the unmortgaged land, because he had 
that right as against the debtor, and he must necessa- 
rily have the same right against any one whose claims 
under or against the debtor are subsequent to his own. 
It follows from this decision that the rights of prior 
creditors cannot be injured by the right of subsequent 
creditors to have the assets marshalled.18 And simi- 
larly in a Maryland case, where there was an incum- 
brance on two lots situated in different counties, and 
two creditors had each recovered a judgment in his 
own county and their equities being equal in other re- 
spects, it was decided that the one who had his judg- 
ment entered first should be subrogated to the rights 
of the prior incumbrancer.!® 

In an Indiana case, where C had a mortgage on lots 
one and two, and D had a second mortgage on lot 
one, and the mortgagor subsequently sold lot two to 
E, and C afterwards released lot two from the lien of 
his mortgage, it was held that,as D had an equity, 
that lot two should be first subjected to the payment 
of C’s mortgage, and as C, by releasing ;his lien, had 
deprived D of his equity, C must stand any loss oc- 
casioned thereby.” 

In a New York case, where there was a city lot 
having a frontage of 100 feet, on which there was a 
first mortgage to A, and a second mortgage on the 
southerly sixty feet to B, and a third mortgage on the 
northerly forty feet to C, and theyalue of the property 
was not enough to pay the three mortgages, it was 
held that the whole lot should be sold and that the 
mortgages should be paid out of the proceeds accord- 
ing to the priority.2 

In a Wisconsin case, where B had a mortgage on 
lots one and two, and C had a second mortgage on lots 
two and three, and D had a third mortgage on a part 
of lot one, it was held that if D could show that C was 
amply secured by lot three, that then, on the fore- 
closure of B’s mortgage, lot two should be sold first. 
And it was further held that proof of the value of lot 
three might be received and acted upon by the court.2 
And in another case in the same State, where A had 
a first mortgage on lot one, and B had a second mort- 


14 Bergen Savings Bank v. Barrows, 30 N. J. Eq. 89. 
145 Abbott v. Powell, 6 Sawyer C. C. 91. 

16 Wise v. Shepard, 18 Ill. 41. 

1 Growning v. Behn, 10 B. Mon. 383. 

18 Hasting’s Case, 10 Watts, 303. 

19 McGinnis’ Appeal, 4 Harris, 445. 

20 Alison v. Hutchins, 25 Ind. 347. 

21 Bernhardt v. Lymburner, 8 N. Y. 172. 

22 Worth v. Hill, 14 Wis. 559. 





gage on lot one, and C had a third mortgage on lots 
two and three, and B foreclosed his mortgage, but did 
not proceed to a sale,and D then purchased the equity 
of redemption in lot one, and subsequently A com- 
menced to foreclose his mortgage on lot one, and 
while so doing C purchased B’s foreclosure judgment 
against lot one, it was held that D, by purchasing B’s 
equity of redemption, had acquired a right against C 
to have, on A’s foreclosure, lots two and three sold 
first, and that C could not defeat D’s right by a subse- 
quent purchase of B’s judgment. 

This question is very ably discussed in a Michigan 
case, where A had a first mortgage on lots one, two 
and three, and also a second mortgage on lots one and 
two, and B had a third mortgage on lots two and 
three. A foreclosed his second mortgage. and lots one 
and two were sold subject to the first mortgage, and A 
agreed with the purchaser that, when he foreclosed 
the first mortgage, he would sell lot three first, and it 
was held that this agreement was in accordance with 
the rule eslablished by law as to the order of sale, and 
that the purchaser had a right to insist that lot three 
should be sold first. The court said that it would not 
be held that the giving of a third mortgage could have 
the effect to take from the prior mortgagees any rights 
which they had to make their securities available; that 
lot three was the primary fund for the satisfaction of 
the ffrst mortgage; that this order was established for 
the benefit of the second mortgagee; that it must con- 
tinue for the benefit of the purchaser, for otherwise it 
would be of no value to the second mortgagee; that 
this being the law, it must be supposed that when the 
third mortgagee took his mortgage he was aware of 
the law, and that he knew that lot three was liable to 
be sold first for the satisfaction of the first mortgage.*4 

And in another Michigan case, where A had a lien 
on two funds, and also a latter lien on one of them, 
and B had a third lien on the other fund, the court 
refused to compel A, at the request of B, to exhaust 
in the first place the fund on which A had two liens.% 

Subsequent Incumbrances Must Take Notice of the 
Equitable Rights of Prior Incumbrancers.—In an 
Tilinois case, it was held that a subsequent purchaser 
of mortgaged premises is to be charged with full 
notice of the legal effect of the mortgage, and that he 
could acquire no other rights than those the mortgagor 
had.% And in another case in the same State, the 
first mortgagee, it was said, must be presumed to 
have constructive notice of the second mortgage, if, 
after the recording thereof, he took another mortgage 
of part of the same land.” 

In Wisconsin, it was held that a recorded deed or 
mortgage of a part of a tract of land covered by a 
prior mortgage, is notice to any subsequent purchaser 
or mortgagee of the remainder of such tract, that the 
grantee in such recorded deed or mortgage has an 
equitable interest in the remainder of such tract, to 
have it first charged with the payment of the prior 
mortgage. 

In a Michigan case, Campbell, J., in a very carefully 
written opinion, says: ‘‘There are some States in 
which all parcels of mortgaged land are held liable 
ratably. See cases collected in notes to Story’s Equity 
Jur., § 633, 685, 1283. And it has been suggested by 
Judge Story, and was claimed on the argument, that a 


23 State v. Titus, 17 Wis. 241. 

24 Sibley v. Baker, 23 Mich. 312. 

2% Slater v. Breese, 36 Mich. 78. 

% Kruse v. Scripps, 11 Ill. 98. 

27 Alexander v. Welch, 10 Ill. App. 181. 
2% State v. Titus, 17 Wis. 241. 
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purchaser of one lot cannot be expected to jsearch the 
title of other lots, and, therefore, should not be sub- 
ject to equities attaching tothem. But this reasoning 
entirely passes over the well known rule, that where a 
person is obliged to take notice of a deed he is bound 
by notice of all that it contains which can affect him. 
Having notice of a mortgage covering other lots 
besides his own, he is bound to ascertain whether 
those lots have been sold previously, in such a way as 
to throw any peculiar burden on the one he is pur- 
chasing, just as much as whether that lot has been 
directly, instead of indirectly, conveyed or charged 
prior to his purchase, by his grantor or his predeces- 
sors in the title. The registry laws furnish the means 
for one investigation as easily as the other. And the 
construction put upon these laws is in accordance 
with this view. Chapman v. West, 17 N. Y. 125; 
Chase v. Woodbury, 6 Cush. 143; Brown vy. Simmons, 
44 N. H. 475. This latter case is a -well considered 
ease, and collects the authorities quite fully on the 
subject so that it will not be desirable to multiply the 
quotations.’’ 29 THomaS D. HawLey. 


29 Cooper v. Bigly, 13 Mich. 468. 
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1. ACTION — Counterclaim — Separate Actions. A 
defendant putin a counterclaim in his answer, when 
he had already brought suit for a part of his claim 
against the plaintiff: Held, that he could not bring a 
suit on the counterclaim after the other action, nor 
could he have affirmative judgment on his counter- 
claim, but he could use it as a defense, and he was not 





required to elect.—Lindsay v. Stewart, 8. C. Cal., 1887; 14 
Pac. Rep. 516. 

2. AcTIoN—Survival—Partition. An administrator 
cannot maintain a suit for partition, though it was in- 
stituted by the intestate.—Greeley v. Hendricks, 8. C. Fla., 
June 15, 1887; 2 South. Rep. 620. 

8. ADMINISTRATOR — Guardian Ad ‘Litem — Probate 
Court—Jurisdiction. If one is administrator of two 
estates, and one is indebted to the other, he must ac- 
count to the probate courtfor his administration of 
each. That court will lose jurisdiction if it proceeds 
without appointing a guardian ad litem to an infant dis- 
tributee of one of the estates.—Zast wv. East 8. C. 
Ala., July 27, 1887; 2 South. Rep. 729. 


4, ADMINISTRATOR—Sale of Land—Essentials of. 
An administrator’s petition for the sale of his intestate’s 
land is fatally defective if it omits the name, residence, 
condition as infant, married woman, etc., of each of the 
heirs. An order of sale of such land is void if it fails to 
prescribe the place where the land shall be sold. Ruling 
as to statute of limitations as connected with this sub- 
ject.—B vw. B , 8. C. Ala., July 14, 1887; 2 
South. Rep. 782. 

5. APPEAL—Assignment of Errors.———Judgment af- 
firmed because appellant has not presented an assign- 
ment of errors.—Rushfeldt v. Shave, 8.C. Minn., July 2, 
1887; 38 N. W. Rep. 791. 

6. APPEAL—Bill of Exceptions. A bill of excep- 
tions which upon its face shows thatit does not con- 
tain all the evidence and stipulations of counsel at the 
trial, and is not duly certified by the judge is fatally de- 
fective.—Lyon v. Davis, 8.C. Ind., June 28, 1887; 12 N. E. 
Rep. 714. 

7. APPEAL—Bill of Exceptions—Record. A bill of 
exceptions must be signed within the time prescribed 
by law, and that fact must be shown by the record, 
which cannot be aided by extraneous evidence, such as 
the certificate of the judge, that the parties had agreed 
that it might be signed within thirty days and that it 
was so signed.—Stearn v. Lehman, 8. C, Ala., July 27, 1887; 
2 South. Rep. 708. 

8. APPEAL—Certificate by Clerk—Testimony. The 
legislature can authorize the clerk of the court, in a 
case where the evidence consists wholly of written tes- 
timony, to certify that the transcript contains all the 
evidence introduced. The law passed applies to equity 
cases.—Carson v. Chandler, 8. C. Wash. Ter., Jan. 22, 1887 ; 
14 Pac. Rep. 592. 

9. APPEAL— Jurisdiction — Husband and Wife. 
Where an attachment was levied on land, and defend- 
ant’s wife filed a petition of interpleader, claiming a fee 
simple title to land: Held, upon motion to dismiss, that 
the freehold was involved. Circumstances stated show- 
ing fraud in a conveyance by a husband to his wife.— 
Frank v. Humphries, 8. C. Ull., June 20, 1887; 12 N. E. Rep. 
720. 

10. APPEAL—Motion for New Trial. A case will not 
be reviewed on appeal when a demurrer to the evidence 
was sustained, if there was no motion for a new trial.— 
Buck v. Kelley, 8. C. Kan., July 9, 1887; 14 Pac. Rep. 544. 


ll. APPEAL—New Trial as of Right. One cannot 
accept the benefits of a judgment and then, upon ap- 
peal, aver it to be erroneous. If a suit is brought to 
foreclose a mortgage and the cross-complaint seeks a 
cancellation of it, the title to real estate is not involved, 
and the defendant is not entitled to a new trial as of 
right.—Sterns v. Very, 8. C. Ind., June 30, 1887; 12 N. E, 
Rep. 719. 


12. APPEAL—Party Aggrieved. If the only effect 
of a reversal of a judgment would be to cause money to 
be refunded to a defendant who had not appealed, the 
appeal of the other defendants will be dismissed, as 
they were not aggrieved by the judgment.—Ayatt v. 
Dusenberry, N. Y. Ct. App., June 28, 1887; 12 N. EB. Rep. 
Til. 

18. APPEAL—Waiver—Landlord and Tenant— Consti- 
tutional Law. Upon appeal, irregularities not ob- 
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jected to in the trial court will be held to have been 
waived. The Florida statute, giving a landlord a lien 
for rent, applies to other real property, as well as to 
land used for agricultural purposes, and is constitu- 
tional.—Jones v. Fox, 8. C. Fla., July 28, 1887; 2 South. 
Rep. 700. 

14. APPEAL—Weight of Evidence. A case will not 
be reversed on appeal merely on the preponderance of 
evidence.—McAboy v. Talbot, 8. C. Kan., July 9, 1887; 14 
Pac. Rep. 536. 

15. ATTACHMENT—Assignment for Creditors—Delivery. 
A delivery of property to an assignee for the ben- 
efit of creditors, made with the intent to execute the 
assignment, which is immediately thereafter done, is 
valid, and will prevail over a subsequent attachment.— 
Greely v. Hull, 8. C. Fla., June 15, 1887; 2 South. Rep. 419. 

16. ATTACHMENT—Notice— W aiver—Exemption. If 
a sheriff’s return on an attachment shows that defend- 
ant had personal notice of the levy of the attachment, 
it is sufficient proof. If a judgment by default recites a 
waiver of exemption, which does not otherwise appear 
on the record,it is irregular.—Fears v. Thompson, 8. C. 
Ala., July 28, 1887; 2 South. Rep. 719. 

17. ATTORNEY’S LIEN—Indemnity— Bond—Breach.—— 
An attorney, acting for a party to a partition proceed- 
ing, has a lien on his Client’s share of the proceeds su- 
perior to the right of one whom, pending the suit,a 
transfer of the share has been made. The expenses of 
a surety incurred in bringing to an accounting his prin- 
cipal, an administrator, will not authorize a suit on an 
indemnity bond given by the principal to the surety.— 
Boyle v. Boyle, N. Y. Ct. App., June 14, 1887; 12 N. E. Rep. 
109. 

18. BaiL—Bond—Conditions — Acceptance — Enforce- 
ment. A judge of a criminal court may take a bail 
bond in vacation, and the Territory is the proper party 
to sue on it. It is no defense that its conditions are 
more onerous than are required by law.—Ainsworth v. 
Territory, 8. C. Wash. Ter., Jan. 21, 1887; 14 Pac. Rep. 590. 

19. BANKRUPTCY—Fraud—Preference. A judgment 
by default, obtained by one who knew the insolvency 
of the maker of the notes on which the judgment was 
founded, cannot be held good against the assignee in 
bankruptcy of the maker of the note, but the creditor 
may prove the whole debt against the estate, and is not 
limited to a moiety of it.—Jefferson, etc. Bank v. Streeter, 
N. Y. Ct. App., June 7, 1887; 12 N. E. Rep. 706. 

20. BANKRUPTCY—Fraudulent Preference. Where 
one in contemplation of bankruptcy makes a mortgage 
to secure a bona fide debt, and after his discharge in 
bankruptcy buys that property from the assignee, he 
takes it subject to the mortgage he has made, and can- 
not resist a foreclosure on the ground that the mort- 
gage was in fraud of the bankrupt law.— Welling v. 
Marsh, 8. C. Mich., July 7, 1887; 38 N. W. Rep. 879. 

21. BanKs—Directors—Liability. The directors are 
liable for injuries resulting from permitting the bank, 
owing to their lack of care, to be held out as solvent 
when it is insolvent.—Delano v. Case,8.C. Ill., June 17, 
1887; 12 N. E. Rep. 676. 

22, BASTARDY—Recognizance. The recognizance 
in a bastardy proceeding implies in its condition that 
the defendant will surrender himself, ready to give 
bond to pay the judgment, or in default to be commit- 
ted to jail.—McGarry v. State, 8. C. Kan., July 9, 1887; 14 
Pac. Rep. 491. 

28. BILLS AND NOTES—Parol Evidence—Bill of Partic- 
ulars. Parol evidence is not admissible to show a 
contract made before or at the time of the execution of 
a promissory note, varying the time of payment speci- 
fied therein. In a suit on a promissory note the defend- 
ant cannot demand a bill of particulars; that applies to 
an action on an account.—Doss v. Peterson, 8. C. Ala., 
July 12, 1887; 2 South. Rep. 644. 

24. BOUNDARIES — Natural Monuments — Jury. 
Where the courses and distances in the grant and the 
field notes call for a river as the boundary, but the 
courses and distances agree rather with the conforma- 



































tion of a slough than of the river, and it appears that in 
high-water the slough might be taken for the river, the 
question of the true boundary should be left to the jury. 
—Koepsel v. Alien, 8. C. Tex., June 10, 1887; 4 8. W. Rep. 
856. 

256. CERTIORARI— Limitations. The limitation of 
time prescribed by § 3224, Code Iowa, does not apply to 
an action to test by certiorari the legality of an at- 
tempted tax-levy by the board in support thereof.— 
Sheppard v. Johnson Co.,8.C. Iowa, June 28, 1887; 33 N. 
W. Rep. 770. é 

26. CHATTEL MORTGAGE — Preferred Creditor. A 
chattel mortgage given by the debtor with the intent to 
defraud his creditors, and which intent is known by the 
preferred creditors, is valid if the indebtedness is bona 
Jjide.—Eureka Works v. Bresnaham, 8. C. Mich., June 23, 
1887 ; 38 N. W. Rep. 834 

27. CONDITIONAL SALE—Contract—Garnishment. 
A contract of agency for the sale of machinery, pro- 
vided that all unsold machines were to be purchased 
by the agent at the expiration of the agency, but were 
to remain the property of the principal until paid for: 
Held, that the unsold machines, and the proceeds of 
machines sold to third parties, were not subject -to 
garnishment in the hands of a subagent for debts of 
the agent.—South Bend, etc. Co. v. Cottrell, U. 8. C. OC. 
(Iowa), May Term, 1887; 31 Fed. Rep. 254. 

28. CONSTITUTIONAL LAw—Change in Law—Municipal 
Court of Minneapolis. A change, by amendments, 
to existing laws, in respect to the time of holding the 
election of judge and special judge of the municipal 
court of the city of Minneapolis, will not be deemed 
unreasonable, or the act unconstitutional, unless so 
great as to a raise apresumption of a design substan- 
tially to deprive the office of its elective character.— 
State v. Bailey, 8. C. Minn., June 30, 1887; 833 N. W. Rep. 
778. 

29. CONSTITUTIONAL LAW — Drummer’s Tax. The 
law of the seventeenth legislature imposing a tax on 
commercial travelers selling by sample, is constitu- 
tional.—Zz parte Asher, Tex. Ct. App., June 15, 1887; 5 8. 
W. Rep. 91. 

30. CONSTITUTIONAL LAW—Removal of County-seat. 
——Chapter 272, laws 1885, providing for the removal 
of county-seats, is unconstitutional and void.—Nichols 
v. Walter, 8. C. Minn., July 25, 1887; 33 N. W. Rep. 800. 


81. CONSTITUTIONAL LAw—Special Legislation — Title 
of Act—De Facto Officers. An act of IMlinois 
dividing Wayne county into four districts and pro- 
viding for the election of supervisors, held constitu- 
tional. Ruling upon the “title of the act,” and upon 
de facto officers.—Leach v. People ex rel., 8. C. Ill., June 20, 
1887; 12 N. E. Rep. 726. 

32. CONSTITUTIONAL LAW—Statute. ‘An act of the 
Louisiana legislature, authorizing the city courts of 
New Orleans to regulate territorial jurisdiction of such 
courts and fix the salaries of judges, is not unconstitu- 
tional.—State ex rel. v. Judge, etc., 8. C. La., July 5, 1887; 2 
South. Rep. 786. 

33. ConTRACT—Consideration — Uncertain Contract— 
Damages. If a written contract does not show upon 
its face the consideration, it may be proved that 
another written contract was the consideration of the 
first. A persor employed to serve as long as he may 
elect to do so, cannot recover substantial damages for 
his employer’s .breach of the contract in dismissing 
him.—Bolles v. Sachs, 8. C. Minn., July 27, 1887; 33 N. W. 
Rep. 862. 

34. CONTRACT — Director — Breach of Trust, An 
agreement with a third party by a director of a cor- 
poration, whereby he is to act to the disadvantage of 
the corporation, will not be enforced.—Attaway v. Third 
Nat. Bank, 8. C. Mo., June 6, 1887; 58. W. Rep. 16. 

35. CONTRACT—Payment of Fine—Personal Services— 
Advances. One convicted may contract for his 
personal services with another in consideration that 
the other becomes his surety for the payment of his 
fine, under Alabama laws, but he cannot be personglly 
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held, nor contract therefor, for advances made by such 
surety, as that would be imprisonment for debt.— 
Smith v. State, 8. C. Ala., July 11, 1887; 2 South. Rep. 629. 

86. CORPORATION—Consideration—N otice—Agent. 
Where one conveys land to. a corporation in payment 
of his subscription, the corporation is a purchaser for a 
valuable consideration. An agent, when acting in his 
own interest, he is not bound to communicate to his 
principal information that he has received. In such 
case notice to him is not notice to his principal.— 
Frenkel v. Hudson, 8. C. Ala., June 18, 1887; 2 South, Rep. 
758. : 

37. CORPORATIONS — Officers — Obligation. If the 
managing officer of a corporation speculates with the 
funds of the company, or buys claims against it at a 
discount, he must account therefor to the corporation. 
— Thomas v. Sweet, 8.C. Kan., July 9, 1887; 14 Pac. Rep. 
545. , 

38. CORPORATIONS—Stock—Dividends — Statute. 
Under the statutes of Alabama, a corporation cannot 
issue certificates of stock based upon the increased 
value of the property of the corporation. Such 
certificates can only be issued for money or property 
acquired or werk done.—Fitzpatrick v. Dispatch, etc. Co., 
8. C. Ala., July 27, 1887; 2 South. Rep. 727. 

39. Costs—Creditor’s Bill — Assignment. When a 
bill is filed to enforce and execute a trust deed or as- 
signment by one creditor for himself and all other 
creditors who may come in, etc., such creditors are 
bound to contribute to the costs of the proceeding.— 
Strang v. Taylor, 8. C. Ala., July 18, 1887; 2 South. Rep. 
760. 

40. CRIMINAL LAw—Carrying Weapons—Traveler.—— 
One who lives in acounty, and is on his way to the 
county-seat, intending to return the next day, is nota 
traveler under the law about carrying weapons.—Darby 
v. State, Tex. Ct. App., June 1, 1887;5 8S. W. Rep. 90. 

41, CRIMINAL LAW—Concealed Weapon. If a pistol 
is defective but can be fired by holding it in one hand 
and striking the hammer with a knife or other imple- 
ment held in the other, it is a weapon or fire-arm, and 
carrying it concealed is a violation of the law.—Redas v. 
State, 8. C. Ala., July 19, 1887; 2 South. Rep. 713. 

42. CRIMINAL LAw — Confessions — Voluntary. 
Where the prisoner on being asked where he got the 
body, which was taken by him to a certain place, told a 
certain story, when the officer said, “You are not telling 
the truth.” Subsequently the officer, being informed he 
wished to make a statement, said, ‘Go on now, if you 
want to make your statement.” Held, that the confes- 
sion then made was voluntary.—Ross v. State, Md. Ct. 
App., June 21, 1887; 10 Atl. Rep. 218. 

43. CRIMINAL LAw—Contract—Fine—Personal Services 
—Infant.— Where a party has contracted with another 
to become his security for the payment of his fine by a 
contract for his personal services, he may be indicted, 
under Alabama laws, for breach of such contract, 
though he is an infant.— Wynn v. State, 8. C. Ala., July 11, 
1887 ; 2 South. Rep. 630. 

44, CRIMINAL LAw—Emotional Insanity. It is not 
error to charge that the law rejects the theory of emo- 
tional insanity, which begins on the eve of the criminal 
act and ends when it is committed.—People v. Kernaghan, 
8. CO. Cal,, June 27, 1887; 14 Pac. Rep. 566. 

45. CRIMINAL LAw—Forgery—Courts—Telegrams—Ex- 
pert Testimony. Forgery, and utterance of an in- 
strument known to be forged, may be charged in differ- 
ent counts. Oral testimony of telegrams sent by the 
accused may be received when the failure to produce 
the originals is satisfactorily accounted for. Telegrams 
received are not admissible. It is error to admit the 
written documents used by experts as astandard of 
comparison of handwriting to go to the jury.—Chester v. 
State, Tex. Ct. App., June 11, 1887; 5 8. W. Rep. 125. 

46. CRIMINAL LAW--Fraudulent Conveyances—Indict- 
ment—Intent, An indictment conforming to No. 
519, Willson Criminal Forms, correctly charges the 
offense of fraudulently disposing of mortgaged prop- 
































erty. When it is shown thatit was stipulated that the 
title should not vest in the vendee till he had satisfied 
the mortgagee’s demand, the question of fraudulent in- 
tent is raised and must be submitted to the jury.—Glass 
v. State, Tex. Ct. App., June 1, 1887;5 8S. W. Rep. 131. 

47. CRIMINAL Law—Game Law—Information. An 
information for hunting on the inclosed lands of an- 
other must allege want of consent of the owner and of 
the proprietor and of the agent in charge.—Haltzgraft v. 
State, Tex. Ct. App., May 28, 1887; 5 S. W. Rep. 117. 

48. CRIMINAL LAW —Gaming—Penalty—Testimony of 
Accomplice. The jury in convicting one of keeping 
a gaming bank may impose a fine alone. The accused 
may be convicted on the uncorroborated testimony of 
an accomplice.— Wright v. State, Tex. Ct. App., April 30, 
1887; 5 S. W. Rep. 117. 

49. CRIMINAL LAW — Gaming — Saloon —Indictment— 
Proof. A count for gaming at a house for retailing 
spirituous liquors, and another count charging the act 
as done in a certain room attached to such a house, are 
good, The proof must show that liquors were retailed 
there. A sale does not import a retailing, nor does the 
word “saloon” designate a house for retailing spiritu- 
ous liquors.—Zarly v. State, Tex. Ct. App., May 18, 1887; 5 
8. W. Rep. 122. 

50. CRIMINAL Law — Homicide —Self-defense. An 
instruction in a murder trial, making the right of self- 
defense depend upon defendant’s believing, and having 
reasonable ground to believe, that he was then in dan- 
ger of death or great bodily harm, is correct.—Short v. 
Com., Ky. Ct. App., June 11, 1887; 4S. W. Rep. 810. 


51. CRIMINAL Law —Impanelling Jury—Striking Off. 
In a case where peremptory challenges are not 
allowed, two prisoners tried together can strike off only 
four names from the list of twenty jurors.—Hamlin v. 
State, Md. Ct. App., Jnne 21, 1887; 10 Atl. Rep. 214. 

52, CRIMINAL Law—Indictment—Obstructing Highway. 
Indictment for a nuisance in obstructing a high- 
way is proper, though it be in dispute that the land is a 
highway.—State v. Eisele, S.C. Minn., July 21, 1887; 33 N. 
W. Rep. 785. 

53. CRIMINAL LAW—Information—Belief—Former Con- 
viction. A complaint alleging that affiant has good 
reason to believe and does believe that the accused 
committed the offense charged, is good. It is error on 
a new trial to admit evidence of a former conviction.— 
Clark v. State, Tex. Ot. App., April 13, 1887; 5 8. W. Rep. 
115. 

54. CRIMINAL LAW — Information and Belief. 
Where a person, not complaining officially, swears pos- 
itively and not on information and belief that defend- 
ant kept his saloon open on Sunday, this is sufficient to 
issue a warrant, and to give the court jurisdiction to try 
him for such alleged offense.—People v. Schottey, 8. C. 
Mich., July 7, 1887; 33 N. W. Rep. 810. 


55. CRIMINAL Law — Information—Variance. The 
information alleged, that the offense was committed on 
November 16, but the affidavit, on which the informa- 
tion was based, stated the day as November 6. Held, 
that the variance was fatal.—Baumgartner v. State, Tex. 
Ct. App., May 7, 1887;5 S. W. Rep. 113, 


56. CRIMINAL LAw—Joinder of Offenses. A convic- 
tion will be set aside when had on an information con- 
trary in two counts drawn under How. St. Mich. § 9107, 
charging respondent with criminal abortion and an ad- 
ditional count charging manslaughter at common law 
committed on a day subsequent to the time mentioned 
in the former counts.—People v. Aiken, 8. C. Mich., June 
28, 1887; 33 N. W. Rep. 821. 

57. CRIMINAL Law—Justice’s Court—Appeal Bond.—— 
Substantial, but not literal, compliance with the law is 
all that is required in an appeal bond from a justice.— 
Cyechanaich v. State, Tex. Ct. App., June 1, 1887; 58. W. 
Rep. 119. . 

58, ORIMINAL Law—Larceny—Indictment—Ownership 
An indictment, for iarceny of property belonging 
to several, the indictment must negative the consent of 
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any of the owners.— Williams v. State, Tex. Ct. App., 
June 15, 1887; 5 8. W. Rep. 129. 

59. CRIMINAL Law — Larceny — Refusing Name —Res 
Gestez. The refusal of the defendant to give his 
name after his arrest for larceny is not admissible in 
evidence, it not being shown that it comes under any of 
the exceptions in the statute. The circumstances of his 
arrest and his conduct prior thereto are admissible.— 
Carter v. State, Tex. Ct. App., June 11, 1887; 5S. W. Rep. 
128. 

60. CRIMINAL LAw—Malicious Mischief—Information. 
An information for malicious injury to a private 
store-house, formulated under the law for injury to 
agricultural products or property, charges an offense. 
— Beeson v. State, Tex. Ct. App., June 1, 1887;5 8. W. Rep. 
118. 

61. CRIMINAL Law—Abortion—Indictment. An in- 
dictment, charging the accused with inciting a pregnant 
woman to take poisonous drugs to produce an abor- 
tion, does not charge an offense, under the Maryland 
law, when it does not charge that she took them.— 
Lamb v. State, Md. Ct.'App., June 23, 1887; 10 Atl. Rep. 
208. 

62. CRIMINAL LAw—Municipal Ordinance. A mu- 
nicipal ordinance which provides that, for certain of- 
fenses, persons convicted may be fined not more than 
$500 or imprisoned not longer than sixty days or both, 
does not authorize in sentence that the accused shall 
pay a finejof $100 or work sixty days on the public streets. 
—Ez-parte Martin, 8. C. Fla., July 14, 1887; 2 South. Rep. 
689. 
68. CRIMINAL Law — Perjury —Evidence—Materiality. 
The question of the materiality of the evidence 
given by one accused of perjury is for the court, but 
when mixed with facts should be given to the jury un- 
der proper instructions. Opinions of witnesses as to its 
materiality and statements of jurors that they did not 
believe it, are immaterial.— Washington v. State, Tex. Ct. 
App., May 11, 1887; 5S. W. Rep. 119. 

64. CRIMINAL Law—Perjury—Record. The record 
of the proceeds wherein the perjury is alleged to have 
occured are admissible in the trial for perjury as mat- 
ter of inducement, but, unless the charge so limits the 
jury in its consideration, there is error.— Maines v. State, 
Tex. Ct. App., June 11, 1887; 5 8. W. Rep. 123. 

65. CRIMINAL Law—Rape—Complaint of Prosecutions 
—Exclusion of Witnesses. The story of the prose- 
cution in a case of rape told as the result of questioning 
six days after the occurance is not admissible in evi- 
dence. Though a witness remains in court contrary to 
the order of court, still the defendant is entitled to his 
evidence.—Parker v. State, Md. Ct. App., June 21, 1887; 10 
Atl. Rep. 219. 

66, CRIMINAL Law — Retreat to the Wall. It is the 
duty of one assailed to retreat unless he thereby incurs 
greater danger. And the fact that he will not be safer 
by such retreat does not excuse him from this duty.— 
Carter v. State, 8. C. Ala., July 27, 1887; 2 South. Rep. 766. 

67. CRIMINAL Law—Schools—Assault and Battery.— 
A school teacher may reasonably chastise a pupil for 
violation of a rule of the school, though the violation 
did not occur at school nor during school hours.—Hut- 
ton v. State, Tex. Ct. App., May 25, 1887; 58. W. Rep. 122. 

68. CRIMINAL Law — Trespass — Warning. Upon 
trial for trespass after warning given, under Alabama 
law, it must be shown that the warning was given by 
the owner, not by the person in possession.—Sewell v. 
State, 8. C. Ala., Feb. 28, 1887; 2 South. Rep. 622. 

69. CRIMINAL Law — Trial—Disclosing Evidence. 
It is not error to refuse to compel a State’s witness to in- 
form the defense what his testimony will be.— Withers v. 
State, Tex. Ot. App., May 21, 1887; 5S. W. Rep. 121. 

70, CRIMINAL Law—Venue — Proof. The venue of 
the offense must be proved as alleged. — Crawford v. 
State, Tex. Ot. App., June 2%, 1887;5 S. W. Rep. 130, 

71. CRIMINAL Law — Warrant —Execution. 
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the death-warrant fixes the time of execution after the 
time limited by law, it should be set aside, and the 





cause remanded, and the record be made to conform to 
law.—State v. Marple, 8. C. Oreg., May 27, 1887; 14 Pac. 
Rep. 821. 

72. CRIMINAL PRACTICE A convict sentenced to 
hard labor for a special time for the county, who is de- 
tained by the sheriff for an unreasonable time, is en- 
titled to be discharged by the court.—Ez parte King, 8. 
C. Ala., July 27, 1887; 2 South. Rep. 763. 

73. CRIMINAL PRACTICE—Evidence. ‘Whenever the 
word “will full’ is used in the statute describing the of- 
fense*or the indictment, it is the duty of the trial court 
to instruct the jury as to what is the proper legal mean- 
ing of the word. If proof is admitted that other cattle 
were driven when the cattle in question were driven, 
the court should instruct the jury as to the legitimate 
purposes for which the evidences, relating to such 
other cattle can be applied.— Wheeler v. State, Tex. Ct. 
App., June 15, 1887; 5 8S. W. Rep. 160. 

74. CRIMINAL PRACTICE — Evidence. If the evi- 
dence against a person accused of crime is circumstan- 
tial only he may adduce any legal evidence to show 
that a third person committed the offense, but the con- 
fession of such third person, not under oath, is not ad- 
missible.—Owensby v. State, 8. C. Ala., July 27, 1887; 2 
South. Rep. 764. 

75. CRIMINAL PRACTICE — Intoxicating Liquors. 
The sheriff's return that a subpoena for a witness was 
duly served is inferior to the defendant’s affidavit that 
it had not, and that the witness was temporarily absent. 
Continuance properly refused. Selling intoxicating 
liquors is not a continuing offense. A single sale with- 
out a license authorizes a conviction.—Dansey v. State, 
8. C. Fla., July 21, 1887; 2 South. Rep. 692. 

76. CRIMINAL PRACTICE — Lewdness. Unless a 
judge is required by the State or the prisoner to charge 
the jury in writng, he is not bound to do so in any case 
which is not capital. Ruling as to what constitutes 
lewd and lascivious cohabitation.—Luster v. State, 8. C. 
Fla., July 15, 1887; 2 South. Rep. 690. 


77. CRIMINAL PRACTICE — Pleading—Indictment. 
When a statute makes it an offense to do any one of 
several things, the indictment may be made to include 
any or all, but its language should not use the disjunc- 
tive. Where the statute uses the word “or’’ the indict- 
ment should use the word “and.” Thus an indictment 
for carrying a pistol ‘“‘on or about the person is fatally 
defective.—Davis v. State, Tex. Ct. App., June 18, 1887; 5 
8. W. Rep. 149. 

78. DAMAGES — Loss of Profits. ‘Where a salesman 
was entitled to a commission on his sales above a cer- 
tain amount for the year, he is not entitled in a suit for 
damages for being discharged before the end of the 
year to commissions on the goods he might have sold. 
Such damages are too speculative.—Stern v. Rosenheim, 
Md. Ct. App., June 23, 1887; 10 Atl. Rep. 221. 

79. DEED — After-acquired Title. Where a con- 
veyance is made to one who knew that his grantor had 
no title, and the grantor long afterwards acquires a 
good title, a court of equity, there being no evidence of 
good faith, or that the grantor claimed any interest in 
the lands, is not bound to hold that the title shall at 
once inure to the benefit of said grantee.— Viele v. Van 
Steenburg, U.8.C. C. (Iowa), May Term, 1887; 31 Fed. 
Rep. 29. ’ ° 

80. DEED—Delivery — Cancellation — Tenant, By 
delivery of a deed the title vests in the vendee, and by 
his cancelling the deed and repudiating the contract 
the title will not vest in the vendor, and his tenant will 
not become thereby the tenant of the vendor.— Bailey v. 
Campbell, 8. C. Ala., July 12, 1887; 2 South. Rep. 646. 

81. DEED—Delivery—Innocent Purchaser, A deed 
properly executed but not delivered, and not intended 
to be, till after the death of the grantor, is void; and an 
innocent pnrchaser from such grantee, who obtained 
the deed and had it recorded and went into possession 
after the death of the grantor, cannot hold the prop- 
erty against the heirs of the original grantor.—Stone v, 
French, 8. C, Kan., July 9, 1887; 14 Pac. Rep. 530, 
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82. DEED — Quitclaim — Taxation — Record. One 
who, having a void tax-deed, procures a quitclaim from 
the owner, holds the land subject to all tax-liens which 
would have been valid if the owner had not sold the 
land. A purch in px ion under a quitclaim 
can hold the land against a subsequent purchaser 
under a quitclaim, who records his deed first.— Trustees 
v. Hewitt, 8. C. Kan., July 9, 1887; 14 Pac. Rep. 540. 

83. DEED — Quitclaim — Bona Fide Purchaser. A 
purchaser, by a quitclaim deed, takes subject to equities 
shown by the records, or by due diligence in making 
proper examinations and inquiries.—Johnson v. Williams, 
8. C. Kan., July 9, 1887; 14 Pac. Rep. 537. 

84. DIVORCE—Extreme Cruelty. Extreme cruelty 
as authorizing a divorce, is such conduct as endangers 
the life, limb or health of the other party, or create a 
reasonable apprehension of bodily hurt. Ruling as to 
mental injury as cause, singly or as auxiliary to bodily 
injury, of divorce.— Williams v. Williams, 8.C. Fla., July 
28, 1887; 2 South. Rep. 768. 

85. DIVORCE — Joinder of Parties — Fraudulent Con- 
veyances. A demurrer to an action for divorce, 
which also asks a diversion of community property and 
to set aside certain conveyances thereof as fraudulent, 
for improper joinder of parties and as containing 
several causes of action, should be sustained. — 
Cummings v. Cummings, 8. C. Cal., 1887; 14 Pac. Rep. 562. 

86. DOWER—Mortgaged Land—Merger. Where A, 
holding a deed of trust, buys the equity of redemption, 
and then sells the trust debts to B, and the land is sold 

















under a judgment against the owner, in which B’s claim. 


is allowed, and B buys the land: Held, that A’s widow 
cannot thereafter claim dower in the land.—Kanawha 
Bank v. Wilson, 8. C. App. W. Va., April 11, 1887; 2 S. E. 
Rep. 768. 

87, EASEMENT—Profit a Prendre — Revocation. A 
grant to a party and his heirs and assigns of an exclu- 
sive right to shoot on another’s lands forever, is a grant 
of a profit u prendre and is irrevocable.—Bingham v. 
Salene, 8. C. Oreg., June 18, 1887; 14 Pac. Rep. 523. 

8&8. EMINENT DOMAIN—Damages—Agreement to Con- 
vey. In an action for damages for land taken by a 
railroad under the right of eminent domain, the defend 
ant can claim no right under a contract made by the 
plaintiff with another railroad to convey them a strip 
of land, when the defendant obtained the assignment 
of that contract after it had begun to build its road 
over the ground.—Oregon, etc. R. Co. v. Day, 8. C. Wash. 
Ter., Jan. 18, 1887; 14 Pac. Rep. 588. 

89. Equiry — Jurisdiction — Debt. In an action, 
merely of debt, in which no grounds of equitable juris- 
diction are stated in the pleadings, the plaintiff will not 
be allowed to proceed in equity as upon a long and 
intricate account.— Upton v. Paxton, 8. C. lowa, June 29, 
1887; 33 N. W. Rep. 773. 

90. Equiry—Laches—Creditor’s Bill. A judgment 
was obtained in 1878 against A, who, in 1870 and 1875, 
purchased property, which he caused to be conveyed 
to his sister. In 1883, when A and his sister were dead, 
this property was sold in setting up the sister’s estate. 
The creditor filed a bill to subject the proceeds to his 
judgment, claiming that the deed to the sister was 
fraudulent: Held, that the bill should be dismissed, no 
reason for the delay being shown.— Terry v. Fontaine, 8. 
C. App. Va., June 16, 1887; 28. E. Rep. 743. 

91. Equiry—Laches—Dismissal Where an equity 
suit is provable mainly by oral evidence, it should be 
dismissed, when the suit is not brought for six years.— 
Sebring v. Sebring, N. J. Ct. Ch., July 28, 1887; 10 Atl. Rep. 
198. 

92. Equiry—Practice—Taking Testimony. Where 
the court, after the testimony is returned and the cause 
set for a hearing, allowing further time to take testi- 
mony returnable at the hearing, an exception thereto 
will be overruled.— Wagoner v. Wagoner, Md. Ot. App., 
June 23, 1887; 10 Atl. Rep. 221. 

98. EstaTES—Vesting — Expectancy. Real estate 
was devised by testator to his wife “to remain to her 





























use and benefit, and at her decease all said real estate to 
be and remain to the use and benefit” of his daughter: 
Held, that the daughter took the remainder of the 
estate at the death of the wife, and that prior thereto 
her estate was one of expectancy, as of the date of the 
testator’s death.—Curtis v. Fowler, 8. C. Mich., July 7, 
1887 ; 38 N. W. Rep. 804. 

94. EVIDENCE — Documentary — Poll-books. In a 
trial for falsely returning persons as having voted, a 
certified copy of the poll-book, whereon a challenger 
checked off those who voted, is admissible when sup- 
ported by his evidence and that of one who took his 
place during his temporary absence.— Owens v. State, Md. 
Ct. App., June 21, 1887; 10 Atl. Rep. 210. 

95. EVIDENCE—Dying Declarations. The declara- 
tions of a bystander at the time the criminal act was 
committed are only admissible when it is proved that 
the accused heard them under circumstances calling 
upon #im to respond denying the accusation. Dying 
declarations may be rebutted by proof of other declara- 
tions of the deceased.—Felder v. State, Tex. Ot. App., 
June 11, 1887; 5S. W. Rep. 145. 

96. ExECUTORS—Appointment. An appointment of 
an administrator is prima facie evidence that he is the 
proper person. That there are no assets above exemp- 
tions or subject to administration is no ground for 
withholding administration from a creditor.— Wheat v. 
Fuller, 8. C. Ala., June 1, 1887; 2 South. Rep. 628. 

97. EXECUTORS — Claims Allowed — Ex Parte Judg- 
ments. No notice of motion to set aside a claim 
allowed by the probate court without notice is neces- 
sary. A probate court can set aside its judgment ob- 
tained ex parte.—Estate of Sullenberger, 8. C. Cal., June 17, 
1887; 14 Pac. Rep. 513. 

98. EXECUTOR — Independent—OContinuing Business— 
Liability to Successor. If an independent executor 
uses a reasonable discretion in carrying on the busi- 
ness, as allowed by Texas law, he is not liable for losses ; 
in such case he is not allowed commissions for money 
handled in the busi ,butar ble compensa- 
tion. Though he has been excused by the will from 
giving bond, he may be sued by his successors for 
property not accounted for.—Dwyer v. Kaltayer, 8. C. 
Tex., June 24, 1887; 5 8. W. Rep. 75. 

99. ExEcUTORS—Jurisdiction of Probate Court. 
Where the probate court legally probates a will or ap- 
points a first administrator, it thereby acquires juris- 
diction to direct and control the administration till its 
close.—Culver v. Hardenbergh, 8. C. Minn., July 18, 1887 ; 33 
N. W. Rep. 792. 

100. EXECUTORS — Suits Against — Law—Equity. 
The law that a suit shall not be brought against an exe- 
cutor or administrator for six months, nor a judgment 
rendered until eighteen months, applies both to law 
and equity.—Alabama S. Bank v. Glass, 8. C. Ala., July 12, 
1887 ; 2 South. Rep. 641. 

101. EXECUTOR—Suit for Legacy—Equity.———Circum- 
stances stated under which a court of equity will, be- 
fore the time prescribed by the statute, entertain a suit 
to recover a legacy against an executor who is the 
residuary legatee and a non-resident of the State.— 


Walker v. Johnson, 8. ©. Ala., July 27, 1887; 2 South. Rep. 
744. 

102. FEDERAL CouRTS—State Decisions, Where a 
question involving the title to land is well settled by the 
courts of last resort in the State, the decision will be 
followed by the United States courts, though they un- 
derstood the law otherwise.— Myrick v. Heard, U. 8. C. C. 
(Ga.), April 30, 1887; 31 Fed. Rep. 241. 

108. FEEs—Payment of. Where the law fixes the 
fees of an officer, but does not specially provide when, 
how, or by whom they shall be paid, the person, at 
whose request the services are rendered, is liable, and 
the officer is entitled to payment as the services are 
rendered.—Baldwin v. Kouns, 8, C. Ala., July 12, 1887; 2 
South. Rep. 688. 

104, FRauD — Sale — Executor—Devisee.———Where a 
devisee sues to set aside a deed made by him to the 
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executor on the ground of inadequacy of consideration 
in the absence of any evidence, the court will find for 
the plaintiff.—Golson v. Dunlap, S. OC. Cal., July 30, 1887; 14 
Pac. Rep. 576. 

105. FRAUDULENT CONVEYANCE—Gift—Purchaser with 
Knowledge. Where A, being indebted to C, bought 
land and paid for it, but had the deed made to B, his in- 
fant daughter, and then, while C was suing him, con- 
veyed it with B to his brother-in-law, who had knowl- 
edge of all the facts: Held, that the land was conveyed 
in fraud of creditors, and is subject to C’s claim.—Bid- 
dinger v. Wiland, Md. Ct. App., June 22, 1887; 10 Atl. Rep. 
202. 

106. FRAUDULENT CONVEYANCE — Relation Between 
Parties—Wife’s Purchase—Improvements. If prima 
facie proof of a fraudulent intent to hide property from 
creditors by conveyances to others is shown, such fraud 
must be regarded as established, unless it is rebutted 
by other evidence. Where the wife purchases theprop- 
erty she must give clear and full proof that she derived 
the money therefor from some other party than her 
husband. The real estate of the wife can be charged 
with the cost of improvements put thereon by her hus- 
band in fraud of his creditors.—Burt v. Timmons, S. C. 
App. W. Va., March 26, 1887; 2 8. E. Rep. 780. 

107. FRAUDULENT SALE— Firm Assets — Individual 
Debts. An insolvent firm sold to a creditor the firm 
assets for part cash and part payment of its debt to 
such creditor. It appeared, however, that the debts so 
paid were the individual debts of the partners, and it 
was held that the sale was fraudulent as to other cred- 
itors of the firm and void in toto.—Pritchett v. Pollock, 8. 
C. Ala., July 21, 1887; 2 South. Rep. 735. 


108. GAMING—Upon an indictment for exhibiting a 
gaming bank, it is error to charge the jury that, if they 
render a verdict of guilty, they must assess as part of 
the punishment imprisonment in jail.—Ford v. State, 
Tex. Ct. App,, June 11, 1887; 58. W. Rep. 145. 

109. HABEAS CoRPUS—Bail—Burden of Proof—When 
Allowed. An applicant for bail after the present- 
ment of an indictment assumes the burden of proof 
that he is illegally restrained. If the judge would sus- 
tain a conviction in a capital case on the evidence pro- 
duced before him he should refuse to bail the prisoner. 
—Ez parte Smith, Tex. Ct. App., 1887; 5S. W. Rep. 99. 

110. HOMESTEAD—Conveyance—Joinder of Wife. 
Where a deed was delivered in escrow, and the 
grantor’s wife had joined him in the execution of the 
deed before the conditional delivery thereof: Held, that 
the homestead rights were thereby waived, and that 
she was not a necessary party to an action to enforce a 
final delivery of the deed.—Knop/f v. Hansen, 8. C, Minn., 
July 18, 1887; 33 N. W. Rep. 781. 

111. HOMESTEAD—Specific Performance—Statute. 
Where a husband, against his wife’s consent, agrees to 
sell his homestead, the tract being of greater value 
than the law exempts, the purchaser is not entitled to 
a specific performance, because the deed of the hus- 
band conveying the homestead is absolutely void with- 
out the wife’s joining thercin.—Moses v. McClain, 8. C. 
Ala., July 21, 1887; 2 South. Rep. 741. 

112. HUSBAND AND WIFE — Community Property — 
Title. The Texas law designs that all property and 
its increase acquired by husband and wife by their joint 
labor, or by the labor of either during the marriage 
shall belong beneficially to both, but not that the legal 
title shall be in both when the property is conveyed to 
one.—Edwards v. Brown, 8. C. Tex., June 256, 1887; 58. W. 
Rep. 87. 

118. HUSBAND AND WI¥E—Mortgage—Equity — Plead- 
ing. A wife may mortgage her land to secure the 
payment of her husband’s note. A joint and several 


























demurrer by husband and wife to a bill to foreclose a 
mortgage, on the ground that the bill seeks a personal 
judgment for the balance of the debt against the wife, 
will be sustained as to her.—Dzialynski v. Bank of Jack- 
sonville, 8. OC. Fla., July 21, 1887; 2 South. Rep, 696. 


1l4. InToxIcaTING Liquors — Local Option—Judicial 





Notice—Division of District———Courts take judicial 
notice of local option laws, and an indictment need not 
contain a statement of all the formalities necessary to 
to make them operative. When a part of a district is cut 
off, and with other territory receives a new name,a 
local option law continues operative in the remaining 
part of the district.—Jones v. State, Md. Ct. App., June 
21, 1887; 10 Atl. Rep. 217. 

115. JAILER—Compensation—Statute. The county 
commissioners cannot fix the compensation of a jailer 
on a per diem basis, nor to confine it to such times as 
there are prisoners in the jail. If the commissioners 
reject the claim, the district court, in his suit therefor, - 
will fix afair and adequate monthly compensation.— 
Randall v. Lyon Co., 8. C. Nev., July 15, 1887; 14 Pac. Rep. 
583. : 

116. JUDICIAL NOTICE— City Ordinances. Courts 
do not take judicial notice of the ordinances of a city. 
They must be quoted or the substance stated.—City of 
Austin v. Walton, 8. C. Tex., June 17, 1887; 5S. W. Rep. 70. 

117. JUDGMENT—Res Adjudicata, Where certain 
facts pleaded in defense are passed on they become res 
adjudicata, though no claim was made for affirmative 
relief.—Bierer v. Fretz, 8. C. Kan., July 9, 1887; 14 Pac. 
Rep. 558. 

118. JUDGMENT—Res Adjudicata—Set-off. Where 
it is alleged the claim in suit was passed on in another 
suit as a set-off, which is denied, evidence may be of- 
fered that in the former suit it was withdrawn from 
the consideration of the jury by the court.—Haas v. 














Taylor, 8. C. Ala., June 16, 1887; 2 South. Rep. 633. 





119. JUDGMENT—Sale — Right of Redemption. A 
court has no right to order property sold without the 
right of redemption, even though the suit is on a mort- 
gage or deed of trust.—Levy v. Burkle, 8. C. Cal., July 21, 
1887; 14 Pac. Rep. 564. 

120. LANDLORD AND TENANT—Contract—Improvement 
on Property—Evidence. Where, by a supplemental 
contract, the rent reserved in a lease is increased on ac- 
count of improvements, and the céntract is silent as to 
the expenses incident to the use of those improve- 
ments, parol evidence is not admissible to show that 
the landlord agreed to pay such expenses.— Williams v. 
Kent, Md. Ct. App., June 21, 1887; 10 Atl. Rep. 228. 

121. LANDLORD AND TENANT—Tax-title. A tenant 
can acquire no title against his landlord by purchase at 
a tax-sale or by taking an assignment of the certificate 
of sale.— Bailey v. Campbell, 8. C. Ala., July 12, 1887; 2 
South. Rep. 646. 

122. LEGacy—Church—Sunday School — Certainty.— 
A legacy to a church for the Sunday school. The church 
was and the Sunday school was not incorporated: Held, 
that the description of the beneficiary was sufficiently 
certain.— Trustees, etc. v. Shevely, Md. Ct. App., June 23, 
1887; 10 Atl. Rep. 244. 

123. LIMITATIONS — Actions — Novation, A loose 
promise after the running of the statute of limitations 
by the maker of a note that, upon his return, he would 
settle the whole indebtedness and pay any balance due, 
does not constitute a novation.—E£state of Sullenberger, 8. 
C. Cal., June 17, 1887; 14 Pac. Rep. 513. 

1%. LIMITATIONS—Statute of — Suspension — Tacking 
Disabilities. The provision of the Texas constitu- 
tion of 1869, suspending the operation of the statute 
of limitations till congress accepted the con- 
stitution, merely prevented the suspended period 
being inciuded in the time computed in making a bar. 
Disabilities cannot be tacked to one another to prevent 
the running of the statute.—Ragsdale v. Barnes, 8. CO. 
Tex., June 17, 1887; 58. W. Rep. 68. 

125. LrgNs—Mechanic’s—Contiguous Lots. Where 
the materials are supplied under one contract for sev- 
eral houses on contiguous lots owned by one person, a 
mechanic’s lien therefor may be filed against the lots. 
Lyon v. Logan, 8. C, Tex., June 21, 1887; 58. W. Rep. 72. 

12%. LIVERY STABLE— Duty of Keeper, It is the 
duty of the keeper of a livery stable to give proper and 
suitable attention in the way of medical treatment to a 
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sick horse in his charge, or to give immediate notice of 
the sickness to the owner.—Heeramer v. Southal, N. J. 
Ct. Err. & App., June Term, 1887; 10 Atl. Rep. 281. 

127. MALICIOUS PROSECUTION—Defective Warrant.— 
It is no defense to an action for malicious prosecution 
that the complaint on which the warrant of arrest was 
issued did not state a criminal offense.—J#ell v. Keepers, 
8.C Kan., July 9, 1887; 14 Pac. Rep. 542. 

128. MALICIOUS PROSECUTION — Vacation of Writ — 
Abuse of Process. It is necessary, in order to main- 
tain an action for maliciously and without probable 
cause procuring and levying an attachment, that the 
writ should be vacated. In an action for abuse of pro- 
cess, such vacation of the process is not necessary.— 
Rosseter v. Minnesota, etc. Co., 8. C., Minn., July 27, 1887; 38 
N. W. Rep. 855. 

129. MECHANIC’s LIEN—Time of Filing. Under the 
lien law of 1878, the time of filing a lien on either per- 
sonal property or real estate to secure the wages of 
mechanics or others, is limited to one month after the 
claim becomes due.—Olson v. Heath, etc. Co., 8. C. Minn., 
July 21, 1887; 33 N. W. Rep. 791. 

130. MECHANIC’S LIEN — Release. Where me- 
chanics have alien on several buildings, and release 
their lien on all of them but one, against which they 
file a lien and include in it a charge for materials fur- 
nished for one of the released buildings, such claim 
cannot be allowed against the unreleased building.— 
Nickel v. Blanch, Md. Ct. App., June 22, 1887; 10 Atl. Rep. 
234. 

131. MORTGAGE — Foreclosure—Hypothecated Bonds. 
A purchaser under asecond mortgage at a fore- 
closure is not entitled to hypothetical bonds, to protect 
which the first mortgage was given, which bonds were 
redeemed out of the proceeds of the sale, without pay- 
ing into the fund for creditors the amount paid to re- 
deem the bonds.— Washington R. Co. v. Lewis, 8. C. App. 
Va., April 28, 1887; 2 8S. E. Rep. 746. 

132. MORTGAGE — Lease — Record — Purchaser. 
Where a mortgage was given on machinery and lease- 
hold land and the mortgage duly recorded, a purchaser 
at asale upon a judgment against the mortgagor after 
the recording of the mortgage stands in no better posi- 
tion than the mortgagor himself.— Boyle, etc. Co. v. Gould, 
8. C. Cal., July 27, 1887; 14 Pac. Rep. 609. 

138. MORTGAGE —Redemption—Power of Sale. A 
mortgagor seeking to redeem from the mortgagee can- 
not ignore the fact that the latter, under the power con- 
tained the mortgage, had made a sale of the property. 
Ruling as to the purchaser acting as auctioneer, and 
the effect of nine years’ acquiescence in the sale,— 

Welsh v. Coley, 8. C. Ala., July 19, 1887; 2 South. Rep. 733. 

134. MORTGAGE — Sale — Purchase — Execution—Mort- 
gagor’s Interest. A sale under the power in a mort- 
gage cuts off the mortgagor’s equity; but if the mort- 
gagee buys, the mortgagor, by bill reasonably filed, may 
have the sale set aside and have the parties placed as 
though no sale had been made. On sale under execu- 
tion against a mortgagor, if only his equity is levied on, 
the purchaser takes subject to the mortgage; if the levy 
is general, he takes whetever interest the mortgagor 
has in the land.—Gassenheimer v. Moulton, 8. C. Ala., May 
10, 1887; 2 South. Kep. 652. 

135. MORTGAGE —Trespass—Redemption. A mort- 
gagee in possession against whom a decree has been 
rendered, requiring him to convey and deliver posses- 
sion within five days after the payment of the redemp- 
tion money, is not liable in trespass for acts done 
within those five days.—Jones v. Smith, 8. J. C. Me., June 
10, 1887; 10 Atl. Rep. 254. 

136, MUNICIPAL CORPORATION—Attorney’s Fee—Irre- 
vocable Contract—Alteration. A contract by a mu- 
nicipal corporation to give an attorney a part of the 
ferry’s receipts for a number of years, is void, if it be 
construed to prevent the city from making the ferry 
free. Where the compensation is one-third of the in- 
come for fifteen years, when the annual rental is $10,000, 
for defending the city’s interest in some lots worth $150, 
































itis void. The contract Gannot be varied to secure the 
attorney greater compensation after the employment 
has begun.— Waterbury v. City of Laredo, 8. C. Tex., June 
25, 1887;5 S. W. Rep. 81. 

137. MUNICIPAL CORPORATIONS—Contract. The act 
requiring all contracts made by the city of Trenton to 
be given to the lowest bidder: Held, not to apply to 
contracts for hose furnished to the fire department.— 
Common Council, etc. v. Shaw, N. J. Ct. Err. & App., June 
Term, 1887; 10 Atl. Rep. 273. 

138. MUNICIPAL CORPORATIONS — Ordinance—Charter. 
It is ultra vires for a municipal corporation having 
the usual powers granted to it to prevent infectious dis- 
eases, to forbid by ordinance the trade of dealing in 
second-hand clothes, etc., being a restraint upon a law- 
ful trade.— Town Greensboro v. Eurenreich, 8. C. Ala., July 
11, 1887; 2 South. Rep. 725. 

139. NEGLIGENCE — Bridge —Highway—Railroad.——-- 
In the absence of a statute a railroad is not negligent in 
maintaining a bridge at a sufficient height above a high- 
way, which has been raised since the bridge was built, 
when at the time of its construction the borough au- 
thorities considered the height sufficient.—Gray v. Bor- 
ough of Danbury, 8. C. Conn., Feb. 11, 1887; 10 Atl. Rep. 
198. 

140. NEGLIGENCE — Burden of Proof —Amendment— 
Written Demand. If it is proved that plaintiff's 
horse was killed by defendant’s train, the burden of 
proof is cast upon defendant to show that the killing 
was not caused by its negligence. Amendment that 
will be permitted. Bringing a suit is equivalent to a 
written demand of damages.—South, etc. Co. v. Bees, 8. 
C. Ala., July 28, 1887; 1 South. Rep. 752. 

141. NEGLIGENCE — Contributory Negligence. 
Whether it is negligence in a farmer to put a pile of 
stone on the borders of a highway without obstructing 
the traveled part thereof, and contributory negligence 
in another farmer so to drive his horses to water that 
one of them breaks his leg in jumping over the stones: 
Held to be a question for the jury.—Bennet v. Hazen, 8. 
C. Mich., July 7, 1887; 33 N. W. Rep. 876. 

142. NEGLIGENCE — Contributory Negligence. The 
evidence, in an action to recover for a fall into a turn- 
table pit at night, showed that plaintiff was walking 
along a street that passed through the railroad com- 
pany’s yards, in which the turn-table was situated ; that 
there was a well beaten path about six feet from the 
turn-table. Plaintiff was well acquainted with the sur- 
roundings but fellin. Held, that he could not recover. 
—Early v. Lake Shore, etc. Co., 8. C. Mich., June 16, 1887; 33 
N: W. Rep. 813. 

148. NEGLIGENCE—Independent Contractor —Injury— 
Sale of Realty. Where by defendant’s building op- 
erations the plaintiff's adjoining property is injured, 
defendant cannot escape liability because independent 
contractors did the work, when the plans and specifi- 
cations were defective. An owner of the property can 
sue for such damages, though he has since sold the 
property.— Lancaster v. Conn., etc. Co., 8. C. Mo., June 20, 
1887; 5 8. W. Rep. 23. 

144. NEGLIGENCE — Proximate Cause — Contributory 
Negligence. If a railroad train throws from its track 
an animal which, bouncing, hits and injures a person, 
the negligence of the railroad company in striking the 
criminal is the proximate cause of the injury to the per- 
son, who can recover damages therefor. Walking on a 
railroad’s right of way is not negligence per se.—Ala- 
bama, etc. Co.v. Chapman, 8. C. Ala., Juiy 21, 1887; 2 South. 
Rep. 738. 

145. NEGLIGENCE — Railroad —Personal Injuries—Evi- 
dence. If an engineer on a railroad train sees an 
object on the track half a mile ahead which he supposes 
to be a pig but which is a child, and does not slow his 
train, he is guilty of negligence and the company is re- 
sponsible for damages. Rulings on pleading, evidence, 
etc., applicable to the cage.—Keyser v. Chicago, etc. Co., 8. 
C. Mich., June 23, 1877; 33 N. W. Rep. 867. 

146, NEGOTIABLE INSTRUMENTS — Pleading — Amend 
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ment—Burden of Proof. Partial failure of consider- 
ation is not a good defense against a promissory note 
given for land. If a plaintiff fails to demur to a bad 
plea the court will not render judgment in his favor un- 
til the defendant has had an opportunity to amend. A 
sworn plea of failure of consideration throws the bur- 
den of proof on the plaintiff.— Reddick v. Michler, 8. C. 
Fia., 1887; 2 South. Rep. 698. 4 

147. NuIsaNcE—Injunction — Jury — Trial. In an 
action to have enjoined, as a nuisance, a dam, the only 
evidence returned to the appellate court in proof of the 
dam being a nuisance was an indictment and convic- 
tion of defendant’s grantors for the maintenance of the 
dam, had thirty years previously: Held, that defend- 
ant was entitled to a jury trial.— Romayne v. Laranger, 8. 
C. Mich., June 23, 1887; 38 N. W. Rep. 840. 

148. PARTNERSHIP—Evidence — Estoppel. A part- 
nership cannot be proved by evidence of reputation. 
One not actually a partner can only be made liable as 
such upon the principle of estoppel in pais. Such an 
estoppel can only be established in favor of one who 
has been misled to his prejudice.— Marble v. Lypers, 8. C. 
Ala., June 16, 1887; 2 South. Rep. 701. 

149. PARTNERSHIP—Power of Partner. In case of a 
partnership for a single transaction, one partner, 
closing up the affair, cannot take a note, payable to 
himself, for a debt due under the transaction, and 
extend the time of payment without interest, and such 
note is no defense to an action brought by the partner- 
ship on the original debt before the expiration of the 
extension.—Lemiette v. Starr, 8. C. Mich., June 28, 1887; 33 
N. W. Rep. 832. 


150. PAYMENTS—Application—Unearned Interest. 
A payment on a note in excess of the interest then due, 
is a payment on the principal to the amount of the 
excess.— Monroe v. Fohl, 8. C. Cal., June 21, 1887; 14 Pac. 














Rep. 514. 
151. PAYMENT — Cross-demand — Burden of Proof — 
Vendor’s Lien.——A cross-demand is not a payment. 


The burden of proof of a payment rests upon the party 
alleging it. A vendor’s lien attaches only to the land 
sold. When a vendor’s lien does not attach to a dower 
interest.—McCurdy v. Middleton, 8. C. Ala., May 12, 1887; 2 
South. Rep. 721. 

152. PATENTS — Combination of Old Devices. A 
combination of old devices in making stockinet: Held, 
to be a valuable and patentable improvement.— Osborne 
v. Glazier, U. 8. C. C. (Penn.), June 28, 1887; 31 Fed. Rep. 
402. 

158. PaTENT—Infringement by County — Limitations. 
A county may be sued for an infringement of a 
patent, and the Statestatute of limitations cannot be 
pleaded in bar of such an action.—May v. County of 
Ralis, U. 8. C. C. (Mo.), June 4, 1887; 31 Fed. Rep. 478. 

154. PLEADING—Contract — Sunday. The defense 
of Sunday contract is purely a technical one, and should 
be set up at the outset of the case, and not by amend- 
ment at the trial.—Chlein Kabat, 8. C. lowa, June 29, 1887; 
38 N. W. Rep. 771. 


155. PLEADING—Defect of Parties—Suit on Note. 
An objection that there is a defect of parties defend- 
ant, by reason of the non-joinder of one member of a 
partnership in an action on a promissory note, made 
by another member in the firm name, must appear on 
the face of the pleadings, or it is waived.—Sandwich 
Mfg. Co. v. Kimberly, 8.C. Minn., July 18, 1887; 33 N. W. 
Rep. 782. 

166. PLEADING—Joint Demurrer. A joint demurrer 
of several defendants to a complaint for insufficiency 
is bad, where the complaint states a cause of action 
against any of the defendants.—Clark v. Lovering, 8. C. 
Minn., June 15, 1887; 33 N. W. Rep. 776. 

157. PRacTICE—Trial—Damages—Rewmittitur — Weight 
of Evidence. ‘The court may require a verdict in an 




















action for damages to property to be reduced, as a 
condition for refusing a new trial. For an illegal act 
nominal damages at least may be given. A verdict will 
not be disturbed because the evidence is contradictory, 





—Carlisie v. Callahan, 8. C. Ga., Jan. 18, 1887; 28. E. Rep. 
751. 

158. PRACTICE—New Trial — Assignment of Error — 
Amendment. The specifications of error contained 
in the motion for a new trial, tbe a ded after 
the time allowed therefor by statute has passed.— 
Earles v. Gilham, 8. C. Nev., July 22, 1887; 14 Pac. Rep. 586. 

159. PRACTICE—Trial—Jury Fees. Where a party 
demands a jury, but fails to deposit the jury fees, the 
case may be tried without a jury.—Conneau v. Geis, 8. C. 
Cal., Aug. 1, 1887; 14 Pac. Rep. 580. 

160. PRACTICE—Trial—Pleadings—Def: Where, 
in a case of assault and battery, the court wrongly 
rules that one of the defendant’s defenses is insuffi- 
cient, who thereupon goes to trial on the other defense, 
and introduces all the evidence he could have introduce 
under the overruled defense, no material error is 
committed.—Clark v. Weir, 8. C. Kan., July 9, 1887; 14 
Pac. Rep. 533. 

161. PRACTICE — Witness — Leading Questions. 
Leading questions are not improper when they are 
asked to enable a witness to understand, and this is 
especially so where the witness is ignorant of the Eng- 
lish language.—People v. Jensen, 8. C. Mich., July 7, 1887; 
33 N. W. Rep. 811. 

162. RAILROAD COMPANIES—Franchise.——The common 
council of St. Paul in terms, by ordinance, granted the 
right to lay street railway tracks in any and al! streets 
of the city (with certain exceptions). The legislature 
“confirmed and validated” the ordinance: Held, that 
it was immaterial to the validity of the grant whether 
the parties to whom it was made constituted a corpora- 
tion or a partnership.—Nash v. Lowry, 8. C. Minn., July 
25, 1887; 33 N. W. Rep. 787. 

163. RAPE—Essentials of the Crime — Texas Statute. 
——Construction of Texas statute defining the crime 
of rape. Essentials of the offense when the victim is a 
woman. And what must be proved when she is a 
female under ten years of age.—Nichol v. State, Tex. Ct. 
App., May 4, 1887; 5 8. W. Rep. 239. 

164. RELIGIous — Societies—Change of Name. A 
religious corporation, incorporated under title 4, ch. 34, 
Gen. Stat. 1878, adopted and filed new articles of incor- 
poration, merely changing its name: Held, that this 
did not break its continuity or identity as a corpora- 
tion, so as to prevent its holding the property as a 
corporation previously acquired by it.—Meyer v. Ger. 
Luth. Church, 8. C. Minn., July 21, 1887; 38 N. W. Rep. 786. 

165. RIPARIAN RIGHTS—Overfiow — Eminent Domain. 
A corporation authorized to reclaim swamp lands 
ceded to the State, is entitled to build a levee on 
Sacramento river to reclaim the same, and is not liable 
in damages for injury done thereby to lands on the 
other side of the river two miles below. An overflow 
seven year after the building of the levee does not 
authorize a claim for compensation on the principle of 
eminent domaim.—Lamb v. Reclamation Co., 8. ©. Cal., 
July 13, 1887; 14 Pac. Rep. 625. 

166. SALE—Conditional—Conversion — Damages. 
Where A sells B wood to be cut on A’s land and to re- 
main A’s property till paid for, which wood is levied 
and sold under an execution against B’s husband, A is 
entitled to a judgment for the full value of the wood in 
an action against the sheriff for conversion.—Stokes v. 
Balaam, 8. C. Cal., July 27, 1887; 14 Pac. Rep. 574. 


167. SALE—Inspection—Fraud. The sale by a man - 
ufacturer of fertilizers which have not been duly an- 
alyzed and inspected is void; and so is a sale by a mer- 
chant of such fertilizers, provided he knew that they 
had not been duly analyzed and inspected according to 
law. Such a sale is a fraud upon the purchaser.— Baker 
v. Burton, U. 8. C. C. (Ga.), 1887; 31 Fed. Rep. 401. 


168, SALE—Judicial Sale —- Rescission — Tender. A 
real tender is a condition precedent sine qua non to a 
suit to rescind a judicjal sale; unlegs it is proved the 
suit must be dismissed.—Farquhar v. Iles, 8. C. La., July 
5, 1887; 2 South. Rep. 797, 
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169. SALVAGE. A tug which was the first to reach 
a burning vessel and pumped water into her hold for 
five hours is entitled to salvage, although her fire en- 
gines also rendered assistance.—Gaynor v. The Gler, U. 
8. D. C. (Ga.), 1887; 81 Fed. Rep. 425. 

170, SHIP-OWNERS—Limitation of Liability. The 
district courts of the United States have original and 
the circuit courts only appellate jurisdiction of pro- 
ceedings to limit the liability of ship-owners.—Carson 
v. The Mary Lord, U. 8. C. C. (Me.), March 7, 1887; 31 Fed. 
Rep. 416. 

171. SHIPPING—Master and Servant—Personal Injury. 
The employee of a stevedore loading a ship on 
contract is not entitled to recover damages from the 
ship for personal injuries suffered by him from a defect 
which did not exist when the ship was turned over to 
the stevedore.— Walsh v. The W. F. Babcock, U. 8. D. C. 
(Cal.), June 17, 1887; 31 Fed. Rep. 418. 

172. SHIPPING—Master—Stevedore. The master of 
aship is liable only for the apparent condition of the 
cargo when itis taken on board. The ship is responsi- 
ble for bad stowage by a stevedore employed by the 
charterer if its officers retain control of the disposition 
of the cargo.—Menendez v. The Kingston, U. 8. D.C. (N. 
Y.), Dec. 31, 1886; 31 Fed. Rep. 412. 

173. SPECIFIC PERFORMANCE—Independent Contracts. 
A entered into a contract with B forthe purchase 
of B’s land, but before performance on either side con- 
tracted to sell the same land to C. D never completed 
his contract with B: Held, that C could not maintain an 
action of specific performance against A and B, so that 
B’s title might be acquired and transferred to C.— 
McCarthy v. Couch, 8. C. Minn., June 15, 1887; 33 N. W. 
Rep. 777. 

174. STATE LANDS — Application — Mandamus. 
Where there is but one applicant claiming a preferred 
right to purchase State lands the register should pro- 
ceed to enter into a contract at once with him, if his 
claim presentsa prima facie case, and on failure so to 
do may be compelled to act by mandamus.—Siate v. 
Preble, 8. C. Nev., July 18, 1887; 14 Pac. Rep. 584. 

175. STATE LanDs—Several Applications—Mandamus. 
Where there are two or more simultaneous appli- 
cants for the same State lands, and neither applicant 
claims a preferred right, a mandamus will be refused to 
compel the register to sell to one of them.—State v. Pre- 
ble, 8. C. Nev., July 18, 1887; 14 Pac. Rep. 586. 

176. STATE—Suit Against—Waiver—Eminent Domain. 
When a State by statute permits itself to be sued 
for damages, it only waives its right as a sovereign to 
exemption from suit, and may make any other defense. 
It does not waive its right of eminent domain in taking 
private property for public use.—Green v. State, 8. C. 
Cal., June 30, 1887; 14 Pac. Rep. 610. 

177. STATUTE—Construction of—Publication of Laws.— 
The statute authorizing the publication of the laws in 
a daily and weekly newspaper contemplates a publica- 
tion in the daily and weekly editions of the paper.—Ad- 
vertiser Co. v. Burke, 8. O. Ala., July 11, 1887; 2 South. Rep. 
682. 

178. STATUTES—Enactment—Amendment— Mandamus 
—Change of Law.——In the enactment of a law it will be 
presumed that the constitutional requirements were 
complied with, though the journals are silent thereon. 
Amending a local bill by increasing the places where it 
shall take effect does not violate the constitutional pro- 
vision about altering a bill on its p re Mand. 
will not be granted for the performance of an official 
act which has, since the commencement of proceed- 
ings, been forbidden by law.—Hall v, Steele, 8. 0. Ala., 
July 18, 1887; 2 South. Rep. 650. 

179. SURVEYS—Ejectment—New Trial. The United 
States survey under which the land was sold controls 
in an action of ejectment. When the verdict is contrary 
to the evidence a new trial should be granted.— Miller v. 
White, 8. C. Fla., June 20, 1887; 2 South. Rep. 614. 

180, TAXATION — Municipal Corporation — Charter— 
Kentucky Statute. - Construction of a Kentucky 



































statute (act of May 12, 1884) amending the charter of the 
city of Louisville and authorizing the general council to 
levy a tax to pay the principal and interest of bonds 
loaned to a railroad company.—City of Louisville v. Mur- 
phey, Ky. Ct. App., June 18, 1887; 5 8. W. Rep. 194. 

181. TaxaTION—Record. Held, that the mathemat- 
ical computation by which is ascertained the amount of 
State and county to be raised by each township need 
not appear of record, but simply the result reached.— 
Boyce v. Sebring, S.C. Mich., June 9, 1887; 9 N. W. Rep. 
815. 

182. TAXES—Assignment—Subrogation. Taxes are 
not debts; they are charges of purely statutory cre- 
ation, and cannot be assigned unless such assignment is 
authorized by law; nor can any one be subrogated to 
the right of the State to collect them. A sheriff having 
advanced the taxes of a tax-payer cannot be subro- 
gated to the rights of the State to collect them.—Hinch- 
man v. Morris, 8. C. App. W. Va., April 2, 1887; 2S. E. Rep. 
863. 
183. TAXES—Sale—Purchase by Heir. Where land 
assessed for taxes against the heirs of the deceased 
owner is purchased at a tax sale by one of the heirs, 
who obtains and records the deed therefor, he obtains 
the title of the heirs to the land as it was at the com- 
mencement of the year in which the taxes were 
assessed.—Kanawha V. Bank v. Wilson, 8. C. App. W. Va., 
April 11, 1887; 2 S. E. Rep. 768. 

184. TRADE-MARK. The trade-mark of a medicine 
called “Brown’s Iron Bitters,” is not infringed by an- 
other medicine denominated “Brown’s Iron Tonic,” the 
latter being prepared bona fide by another Brown, and 
the bottles, wrappers and labels being different from 
those used on “Brown’s Iron Bitters.”’— Brown, etc. Co. v. 
Myer, U. 8. C. C. (Mo.), June 30, 1887 ; 31 Fed. Rep. 453. 

185. TRIAL—Argument of Counsel—Time. In Mich- 
igan, where a rule of court provides that counsel shall 
have no less than one hour, if desired, to sum up a case, 
nor more than two, unless otherwise ordered by the 
court: Held, error for the court to limit the argument 
on each side to one hour in a criminal case in which two 
counsel are engaged in the defense who request longer 
time.— People v. Labadie, 8. C. Mich., July 7, 1887; 33 N. W. 
Rep. 806. 

186. TRIAL—Instructions—Negligence—Fellow-servant. 
A plaintiff cannot complain on appeal that the 
jury were not sufficiently instructed on a particular 
point when it appears that the only instruction on that 
point was given at his request. Itis error to give con- 
flicting instructions. Ruling on the question whether 
an employee and the foreman under whom he works 
are fellow-servants.—Kelley v. Cable Co.,8. C. Mont., July 
21, 1887; 14 Pac. Rep. 638. 

187. TROVER AND CONVERSION—Lost Log.———One who 
accepts and receives as his own logs of his mark which 
he had previously sold, or their equivalent in other logs 
turned out to him by a corporation, engaged in collect- 
ing and securing lost or scattered logs, in pursuance of 
certain regulations, long acquiesced in by him, is liable 
to an action by the true owners as for money received 
to their use.— Libby v. Johnson, 8. C. Minn., July 18, 1887; 
33 N. W. Rep. 783. 

188. TROVER — Verdict — Execution—Mandamus. 
Where, in a case of trover before a justice, the jury find 
for the plaintiff without stating the value of the prop- 
erty, which is stated in the complaint, a judgment 
thereon is not void, but only erroneous, and, if the jus- 
tice refuses to issue an execution, he may be compelled 
to do so by mandamus.— Hogue v. Fanning, 8. ©. Cal., July 
1, 1887; 14 Pac. Rep. 560. 

189. TRUST DEED—Sale—Setting Aside. A court of 
equity will not set aside a sale under a deed of trust 
merely because at the time of sale the property was in- 
cumbered by other trust and judgment liens, nor for 
inadequacy of price alone, unless the inadequacy was 
so great as to justifiy the presumption of fraud.—Sal- 
lance v. Fisher, 8.C. App. W. Va., April 2, 1887; 28. E. Rep. 
TH. 

190. USE AND OCCUPATION — Landlord and Tenant — 
Trespass—Burden of Proof. To maintain an action 
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for use and occupation it must be shown that the de- 
fendant was the tenant of the plaintiff. Such an action 
cannot be maintained against a trespasser. If one en- 
ters on land a trespasser it is presumed that he con- 
tinues a tresspasser, and the burden of proof that he is 
atenant is upon him who affirms it.—Dizon v. Ahern, 8. 
C. Nev., June 25, 1887; 14 Pac. Rep. 598. 

191. Usury—Forfeiture—Statute. Under the South 
Carolina act of 1882,one who lends money at a higher 
rate of interest than is authorized by that act shall for- 
feit to the borrower double the excess so received: 
Held, that this forfeiture may be enforced against one 
who, after the passage of that act, received unlawful in- 
terest on a contract made before the passage of the act. 
—Haiden v. Tremmer, 8. C. 8. Car., July 8, 1887; 38. E. 
Rep. 46. 

192. VENUE—Civil Cases—Creation of a New County. 
It is competent for the legislature, in creating a 
new county, to enact that an ejectment suit for prop- 
erty in the new county pending in a county, out of 
which the new one was created, on a certain date after 
such creation, be prosecuted in that county instead of 
in the new county.—Spalding v. Kelly, 8. C. Mich., July 
7, 1887; 38 N. W. Rep. 803. 

193. VENUE—Transfer—Practice. When a cause is 
brought in the wrong county, it cannot be transferred 
on motion of defendant to the proper county, unless he 
make a demand therefor in writing, under Nevada law. 
—Elam v. Grifin, 8. C. Nev., June 30, 1887; 14 Pac. Rep. 
582. 
194. WIDOW’S ALLOWANCE —Jurisdiction—Removal of 
Causes. In a proceeding to set apart an allowance 
to a widow the administrator is a necessary party, and 
if he and the widow are citizens of the same State the 
cause although removed to United States circuit court 
by a non-resident creditor will be remanded.—McE£l- 
murray v. Loomis, U. 8. C. OC. (Ga.), July 8, 1887; 31 Fed. 
Rep. 395. 

195. WILL — Construction — Void Legacy —Residuary 
Legatee—Heir at Law—Sale of Land. If a will does 
not perfectly dispose of an estate the land undisposed 
of gives to the heir at law, the personalty to the distrib- 
utees. Land sold by direction of a will is only person- 
alty for the purposes of. the will, hence if a void legacy 
is made payable out of the proceeds of such a sale, that 
much ofthe proceeds will go to the heir. When an ex- 
ecutor is and when he is not liable for interest.—John- 
son v. Halifield, 8. C. Ala., May 4, 1887; 2 South. Rep. 753. 

196. WILL — Construction — Rules of. When the 
language of a will is plain and the meaning clear the 
court must carry out the intention of the testator, if it 
is lawful. The rule of construction is that the court 
must accept, not what the testator meant to say, but 
what he did say in his will. When the language is ob- 
scure, and the meaning is uncertain, courts may resort 
to legal presumptions.—Couch v. Easthain, 8.C. App. W. 
Va., June 25, 1887; 3S. E. Rep. 23. 

197. WILL — Devise—Charge on Land. A debt due 
by the devisee to the testator is not a charge upon the 
land devised unless it is made such by the terms or 
fair construction of the will.—LaFoy v. LaFoy, N. J. Ct. 
Err. and App., June Term, 1887; 10 Atl. Rep. 266. 

198. WILL —Irrevocable—Specific Performance. A 
will in consideration of past and future treatment de- 
livered to the beneficiaries is irrevocable, and the bene- 
ficiaries under a later will probated will be held as 
trustees therefor.—Bolman v. Overall, 8. C. Ala., May 31, 
1887; 2 South. Rep. 624. 

199. WITNESS—Competency of Wife. It is compe- 
tent for a wife to be the complaining witness against 
her husband on an information against him for an as- 
sault on her with intent to do great bodily harm.—Peo- 
ple v. Sebring, 8. C. Mich., July 7, 1887; 33 N. W. Rep. 808. 

200. WITNEsS—Impeaching—Statement of Case. A 
statement of a case used on a motion for a new trial is 
not admissible to prove a variance between plaintiffs’ 
testimony at the first trial and his testimony at the sec- 
ond trial.—Farraris v. Kyle, 8. C. Nev., June 27, 1887; 14 
Pac. Rep. 529. 
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QuERY No. 11. 

A sells a tract of land to B, giving him a quitclaim 
deed; at the time he sells it there is a judgment against 
A and the land for taxes. After the sale to B the land 
is sold at tax sale under said judgment, and A buys it. 
Will A’s title be good? R. 


QUERIES ANSWERED. 
QuERY No.7 [25 Cent. L. J. 144.| 

1. Can a person not admitted as an attorney appear 
in a court of record in his own case, and under what 
law? 2. Can a party, under objections, appear in a 
court of ajustice of the peace? 8. Can he appear for 
clients and conduct their cases in justice’s courts or 
courts of record? 4. Ifthey can’t appear in any of the 
above circumstances, tell us which ones and where to 
find the law to substantiate. pe My 

Des Moines, Iowa. 

Answer. This matter is regulated by the statutes of 
each State. In Iowa, the written appearance of the 
defendant and every pleading in a cause can be signed 
by the party himself or by his attorney. 2 Miller’s 
Rev. Code Iowa, §§ 2626, 2669. Attorneys to practice 
in the courts of Iowa must be licensed. 1 Jdem 50a. 
So, only the party or his licensed attorney can appear 
for him in the courts of record. Justices’ courts and 
other inferior tribunals are not generally considered to 
be referred to in such legislation, and it is customary 
for parties to appear there by any agent they may se- 
lect. If it is objected, that the party appearing is not 
authorized to act in such representative capacity, evi- 
dence may be offered as to his authority. D. 
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A TREATISE ON THE Law OF DEEDs, their Form, 
Requisites, Execution, Acknowledgment, Regis- 
tration, Construction and Effect, Covering the 
Alienation of Title to Real Property by Voluntary 
Transfer, Together with Chapters on Tax-titles 
and Sheriffs’ Deeds. By Robert T. Devlin, 
Counselor at Law. In two Volumes. San 
Francisco: Bancroft-Whitney Co., 618 Clay 
Street. 1887. 

The examination which we have been enabled to 
make of this work, has satisfied us that it is a very 
valuable addition to the literature of conveyancing, 
the more so that it is brought down to date and that 
the author has paid especial attention to the differences 
existing in the statutory requirements of the several 
States on the subjects of the execution, acknowledg- 
ment and registration of instruments purporting to 
convey real property. The learned author is also 
entitled to the thanks of the profession for the atten- 
tion which he has given to the subjects of tax-titles 
and sheriffs’ deeds, two most important topics, each 
of which, however, is entitled to a full treatise to 
itself. 

The arrangement of the work, the orderly divisions 
and subdivisions of the matter, and the excellent 
style in which the whole work is executed, show that 
the learned author is master of his craft and of his 
subject. There is a good index and table of cases, and 
of the latter we may remark that it is not merely a 
list of names, but each case refers to the section in 
which it is cited. 

‘The typographical execution of the work is very 
good, indeed it seems to us rather above the usual 
high standard of its enterprising publishers. We can 
very safely commend this book to the profession as 
work of sterling merit., 








